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so the consequences and procedures for residents becoming non-resident in 
terms of double taxation agreements (DTA) or otherwise and the challenges 
posed by the non-alignment with exchange control residency. 

An important aspect and practical difficulty was recently highlighted in SAICA’s 
recent expats seminar presented by Deloitte, which required some closer scrutiny.

THE SOUTH AFRICAN EXPAT – AFRICA IN OUR BLOOD

For income tax purposes, the way South Africa determines your tax obligations 
starts with determining your residency status. Step 1 is to apply the resident 
definition in section 1 of the ITA, which states in respect of natural persons that 
person is a resident if (i) he or she is ordinarily resident in the Republic or is not 
ordinarily resident but has a physical presence over a stated time period in South 
Africa (that is, at least 91 days in each of the last six years and 915 days in total in 
preceding five).  

Expats South Africans mostly start this enquiry from the perspective of being or 
having been ordinarily resident in South Africa, or put in layman’s terms by the 
court in Cohen v CIR (13 SATC 362): 

  ‘[H]is country would be the country to which he would naturally and as a 
matter of course return from his wanderings; as contrasted with other lands 
it might be called his usual or principal residence and it would be described 
more aptly than other countries as his real home.’

Having asks dozens of South African expats this question, ‘Would you be 
returning from all your wanderings back to South Africa’ the answer is mostly 
either ‘Maybe’ or ‘Yes, but I don’t know when’. This makes the reality of applying 
the ordinarily resident test more difficult for these South African expats. As a 
side note, I must confess that many were under the mistaken impression that 

The year 2017 saw National Treasury 
relooking the foreign remuneration 
exemption in section 10(1)(o)(ii) of the 
Income Tax Act 58 of 1962 (ITA) for the 
first time since the year 2000 when South 
Africa migrated to a residency-based tax 
system. It, however, became quickly evident 
that historical challenges and practices 
raised as much concern as the future 
proposals. National Treasury and SARS have 
purposefully postponed the effective date 
of the new legislative proposals to 2020 so 
that they can address practical challenges 
identified in this period. However, as was 
evident in the parliamentary debate on the 
matter, it was not merely the exemption 
itself that was controversial, but even more 
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giving up tax residency also automatically 
impacted on exchange control residency 
and citizenship, which it does not.

However, this indecisiveness is not 
unique to South Africa, hence the law 
makes provision for such cross-border 
conundrums. The section 1 ITA definition 
of resident has an important ‘but’ that 
states:

  ‘… does not include any person 
who is deemed to be exclusively a 
resident of another country for the 
purposes of the application of any 
agreement entered into between 
the governments of the Republic 
and that of any other country for the 
avoidance of double taxation’.

SECTION 9H AND PING PONG 
RESIDENCY

So, how does this work in practice? Mr 
Bean is a qualified chartered accountant 
from Bloemfontein and accepted 
employment in London. He intends to 
return to South Africa and live on his 
father’s farm after five years. His only 
home is the apartment in London that 

he bought for a bargain for £360 000 (@
R16,66/R6 million) (market value £450 
000/R7,5 million at 183 days) soon 
after arrival with an inheritance from 
his grandmother and after selling his 
old apartment back home. He has now 
worked in London for the last two years 
and he has no economic interests in 
South Africa. Under the UK Statutory 
Residence Test (SRT), Mr Bean is a 
UK tax resident but remains ordinarily 
resident in South Africa. So now he 
needs to apply the article 4(2)(a) SA/UK 
Double Tax Agreement (DTA):

(a)  ‘The individual shall be deemed 
to be a resident solely of the 
Contracting State in which a 
permanent home is available to 
the individual; if a permanent 
home is available to the individual 
in both States, the individual shall 
be deemed to be a resident only 
of the Contracting State with 
which the individual's personal 
and economic relations are closer 
(centre of vital interests) …’

So, all tax problems solved, he is now a 
UK tax resident after 183 days working 

in the UK and his salary will be taxed in 
the UK exclusively, or is it?

The application of the DTA has not just 
made him exclusively tax resident in 
the UK for the purposes of the DTA, 
but also a non-resident in terms of 
section 1 of the ITA for all South African 
tax purposes, due to the proviso. 
This occurs notwithstanding that the 
DTA itself states in article 4 that its 
provisions are ‘For the purposes of this 
Convention’.

Vogel1 cites interesting commentary by 
the OECD on the model convention as 
follows:

  ‘Conventions for the avoidance of 
double taxation do not normally 
concern themselves with the 
domestic laws of the Contracting 
States laying down the conditions 
under which a person is to be 
treated fiscally as a resident and, 
consequently, is fully liable to tax 
in that state. They do not lay down 
standards which the provisions of 
the domestic laws on “residence” 
have to be fulfilled in order that 
claims for full liability can be 
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accepted between the Contracting 
States. In this respect the States 
take their stand entirely on the 
domestic laws.’

This is clearly not the case with the 
South African definition of ‘resident’ in 
section 1 of the ITA.

The impact of this is clear, as Mr Bean 
becomes non-resident in South Africa, 
after 183 days working in the UK, for 
the purposes of the whole ITA, also 
triggering section 9H. Section 9H 
in essence deems Mr Bean to have 
disposed of all his assets at their market 
value after ceasing to be resident, that 
is, after 183 days in London. Remember 
that London flat he bought? Assume 
the ZAR depreciated in that 183 days 
by 3,5% or to R17,24, then the potential 
capital gain would be:

 £450 000 - £360 000 = £110 000

  Translated to ZAR in terms of 
section 25D of the ITA: £110 000 
x R17,24 (that is, rate at date of 
deemed disposal)

  = R1,89million capital gain – R2 
million primary residence exclusion 
= Rnil taxable capital gain

Here Mr Bean is lucky as his capital gain 
from the deemed disposal was less 
than the primary residence exclusion 
in paragraph 45 of the Eighth Schedule 
to the ITA. Others with more assets 
may not be. Mr Bean, however, is not 
in the clear. It should also be noted that 
he would have been compelled to file a 
tax return within 21 days each time he 
ceases to be a resident and again for 
the end of the normal tax period as a 
non-resident taxpayer. Once he returns 
to South Africa, he will cease to be a 
UK resident and be ordinarily resident in 
South Africa again, filing tax returns as a 
resident taxpayer. Should he thereafter 
again take up a two-year contract in the 
UK, he will go through this vexing ping 
pong exercise again. 

CONCLUSION

The million-dollar question many are 
asking is where from now? Should 
the law be strictly applied, though 
impractical? The solution to this 
problem may be as easy as concluding 

that as the DTA states, the ceasing of residency is only applied for that purposes, 
not for domestic law purposes. This seems to be the position in Canada where the 
court2 in Black v The Queen held at 51 in relation to the Canada/UK DTA that:

  ‘Article 4(2) provides preference criteria for instances where a taxpayer is 
a resident of both contracting states. These tiebreaker rules deem a dual 
resident to be a resident of either Canada or the U.K. for the purposes of the 
Convention. Once a taxpayer is a resident of either the U.K. or Canada for 
the purposes of the Convention, the other Articles of the Convention operate 
to relieve taxation and allocate taxing authority. That is what the Convention 
does: it allocates to each country the authority to tax. That a person is 
resident of the U.K. for Convention purposes does not affect his or her status 
under Canadian law for non treaty purpose.’

The interpretation of the law that it overrides all domestic law also seemingly 
raises other concerns such as the following chicken and egg conundrum. Mr Bean 
is a resident in terms of domestic law in both countries, but then is solely resident 
in terms of the DTA in the UK, which in turn makes him non-resident in South 
Africa, which in turn makes the DTA inapplicable (requires you to be a resident in 
both contracting states in terms of the domestic law), which in turns makes him a 
resident in South Africa again and so on and so forth.

This all bodes well for another rigorous discussion quite soon with National 
Treasury and SARS on this topic to address the above and other practical 
anomalies in the world of taxing expats.

NOTES

1  Becker et al, Klaus Vogel on double taxation conventions, Fourth edition 2014, p 220.  

2  Black v The Queen 2014 TCC 12 https://decision.tcc-cci.gc.ca/tcc-cci/decisions/en/item/66377/index.

do?r=AAAAAQAMQ09OUkFEIEJMQUNLAQ.
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request of the Minister or at the initiative of the Tax Ombud with the approval of 
the Minister, any systemic and emerging issue related to a service matter or the 
application of the provisions of this Act or procedural or administrative provisions 
of a tax Act. This extended mandate to review systemic and emerging issues, 
came about as a direct result of stakeholder submissions and repeated requests 
to do so. This means that an extensive category of matters may be reviewed by 
the Tax Ombud without requiring it to originate from a direct taxpayer complaint. 

The extension was necessary since the direct referral mechanism was 
considered too limiting. For example, not every taxpayer exposed to a service 
issue with SARS may have been willing to come forward and escalate the matter 
to the Tax Ombud. This essentially meant that where a prevalent service issue 
arose which negatively impacted on a taxpayer, the service issue would then 
simply continue unabated if no-one directly impacted was willing to escalate this. 
A good example is the ongoing issue where journal entries are passed without 
an underlying substantiating tax event. A taxpayer may be unwilling to take this 
forward for fear of being earmarked for a SARS audit. The extended mandate 
therefore provides for a welcome anonymous and independent alternative.

The good news is that, with the extended mandate, there are no prescripts in 
the TAA on how the Tax Ombud must go about to identify and to review the 
service or emerging issue. This therefore provides some room for taking initiative 
and for taking independent action. The Tax Ombud may, for example, actively 
engage with tax practitioners and may also initiate surveys to identify systemic or 
emerging issues. 

It is also encouraging to note that in discharging his or her mandate, the Tax 
Ombud is not limited to reviewing service or emerging issues but may also 
identify and review the application of the provisions of the TAA, as well as 
procedural or administrative provisions of a tax Act that negatively impact 
on a taxpayer. The only limitation on this review function is that the issue in 

Section 16 of the Tax Administration Act 
2011 (the TAA) deals with the mandate of 
the Tax Ombud, which was initially limited 
to review and address any complaint by a 
taxpayer regarding a service matter or a 
procedural or administrative matter arising 
from the application of the provisions of a 
tax Act by SARS.

With effect from 19 January 2017, with 
the promulgation of the Tax Administration 
Laws Amendment Act 2016, an extended 
mandate came into effect to review, at the 

THERE APPEARS TO BE A LIMITED 
UPTAKE OF THE EXTENDED 
MANDATE OF THE TAX OMBUD, 
PARTICULARLY WHEN IT COMES 
TO SYSTEMIC AND EMERGING 
ISSUES, WHICH IS REGRETTABLE 
CONSIDERING THE POTENTIALLY 
IMPACTFUL NATURE OF THIS 
TAXPAYER REMEDY



‘[This] involves the proper construction of the sections in accordance with 
ordinary principles of statutory construction. The words of the section provide 
the starting point and are considered in the light of their context, the apparent 
purpose of the provision and any background material.’

Having regard to the rule of statutory interpretation, and in an attempt to 
define the term ‘systemic and emerging service issues’, I would consider 
that any ongoing or recently identified SARS service matters in the context 
thereof that it currently or may in future negatively impact on a taxpayer 
should be included in such definition. It seems clear that a wide interpretation 
is intended, as suggested by the use of the word emerging, which in itself 
suggests that the length of time that the issue has been experienced is not 
in issue. The term also does not seem to suggest that a large number of 
taxpayers need to be affected or that the amounts involved should determine 
whether the matter may be identified for review. One must also consider that 
once a matter is identified for review it is only the first step, the second step 
being that the Minister of Finance approve that the review proceeds and the 
Tax Ombud discharges his or her mandate by virtue of conducting a review 
and report on this to the Minister of Finance and to the SARS Commissioner 
within specified time frames. Whilst the review findings are not binding on 
SARS, in practice these finding are taken seriously by SARS and as can be 
seen from the first review of VAT refunds, SARS have already implemented 
some steps to address the issues identified. One would hope that going 
forward an increasingly robust process could be developed to ensure that the 
issues under review are addressed even more efficiently in future.

NOTES

1  Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA).

2 CSARS v Bosch (394/2013) [2014] ZASCA 171 (19 November 2014).

question must either be referred by way of 
a request from the Minister of Finance, or 
initiated by the Tax Ombud, but subject to 
approval of the Minister of Finance. 

On 20 March 2017, the (then) Minister of 
Finance, Nhlanhla Nene approved the first 
systemic review by the Tax Ombud. This 
related to the issues around withholding of 
VAT refunds by SARS. 

Whilst the TAA does not define the term 
‘systemic and emerging issue, its meaning 
must therefore be considered in line with 
prevailing statutory interpretation rules, 
as espoused in the Natal Joint Municipal 
Fund v Endumeni Municipality1 (the Natal 
Joint Municipal case) where the Supreme 
Court, in a unanimous full bench decision, 
and in what may be considered a new locus 
classicus on statutory interpretation law, 
held that:

‘Interpretation is the process of attributing 
meaning to the words used in a document, 
be it legislation, some other statutory 
instrument, or contract, having regard 
to the context provided by reading the 
particular provision or provisions in the 
light of the document as a whole and the 
circumstances attendant upon its coming 
into existence. Whatever the nature of the 
document, consideration must be given 
to the language used in the light of the 
ordinary rules of grammar and syntax; the 
context in which the provision appears; the 
apparent purpose to which it is directed and 
the material known to those responsible 
for its production. Where more than one 
meaning is possible each possibility must 
be weighed in light of all these factors. 
The process is objective not subjective. A 
sensible meaning is to be preferred to one 
that leads to insensible or unbusinesslike 
results or undermines the apparent purpose 
of the document. Judges must be alert 
to, and guard against, the temptation to 
substitute what they regard as reasonable, 
sensible or businesslike for the words 
actually used. To do so in regard to a statute 
or statutory instrument is to cross the divide 
between interpretation and legislation.’

Subsequently, in CSARS v Bosch2 (the 
Bosch case), the Court specifically 
cautioned against an excessive peering at 
the language without sufficient attention 
being given to the historical background. 
In the Bosch case it was held that there 
is never any single meaning to a word. In 
this Supreme Court of Appeal (SCA) case, 
Wallis JA in delivering the majority decision, 
relied on inter alia the Natal Joint Municipal 
case, held that:
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and whether the relevant systems are aligned with the law. It seems that 
the practice and the systems in place are what is causing the most sleepless 
nights and some of these are considered in more detail below.

What can be done to address this?

Where unfairness is due to the wording of the legislation, this is addressed 
via submissions made to National Treasury and SARS. The introduction of 
the Office of the Tax Ombud as well as his recently extended powers are 
means of seeking to ensure a balance between taxpayer and SARS rights and 
obligations.

Regarding the operational issues, SARS, being aware of the ongoing concerns 
either due to direct complaints or matters escalated by SAICA and other 
recognised controlling bodies (RCBs), seek to engage with RCBs, both at a 
leadership level and an operational level, to better understand the concerns 
from a taxpayer and tax practitioner perspective in efforts to improve their 
overall service. 

SAICA is represented at these meetings by tax staff as well as nominated tax 
practitioner members who have first-hand experience with the issues and 
can better illustrate the practicalities to SARS. The issues forwarded to SARS 
for discussion are based on issues escalated via various SAICA channels, 
including the SAICA National Tax Committee, National Tax Operations 
Committee and a number of regional and specialist tax sub-committees and 
comments and examples provided by members in general, via email or the 
online operational query register.

At the most recent engagement held in May 2018, a number of high-priority 
issues were discussed, some of which have been on the agenda for a number 
of months or even years. It is encouraging to note that in addition to senior 
SARS executives, heads of the various departments within SARS including 
eFiling, the Contact Centre, Audit and Debt Management, are also present to 
provide insight into how challenges noted will or are being addressed.

As you can imagine, the list of challenges raised by SAICA members is 
overwhelming and hence these are prioritised to ensure action is taken 
in respect of some of the more pressing matters affecting the majority of 

Some concerns hinge around whether 
the Tax Administration Act 2011 (TAA), 
effective since 1 October 2012, has 
actually created further prejudice rather 
than fairness to the taxpayer. Issues 
regarding fairness are dealt with by way 
of proposing legislative amendments 
where the view is that certain provisions 
lean more on the side of prejudice to the 
taxpayer rather than fairness to all parties. 

However, in addition to this, there are 
growing concerns, at an operational level, 
regarding whether or not the South African 
Revenue Service (SARS) is strictly applying 
the provisions in terms of the TAA, as it 
stands, whether in principle or in practice 

ASK MANY AN ACCOUNTANT, 
BE IT A TAX PRACTITIONER OR 
A MEMBER IN BUSINESS, AND 
THEY WILL TELL YOU THAT TAX 
ADMINISTRATION AND TAX 
OPERATIONAL ISSUES FEATURE 
HIGHLY ON THE LIST OF ISSUES 
KEEPING THEM AWAKE AT 
NIGHT, MORE SO THAN THE TAX 
TECHNICAL ISSUES THESE DAYS
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non-notification of the request, in some instances). On this aspect, it is of 
the utmost importance to respond to these requests timeously or request 
an extension where relevant. SARS has agreed that going forward, where 
specific risks are identified, specific documentation will be requested.

From a taxpayer perspective, it is helpful if relevant documentation is 
uploaded per element and then uploaded once the 5MB or 20 document limit 
has been reached. For example, if medical and travel allowance information 
is requested, SARS’s job is made easier (and therefore your assessment 
quicker) if these documents are uploaded individually – that is, one document 
upload for a medical certificate, one upload for additional medical expenses 
and one document for the travel log book. These may then all be submitted 
in one batch. Where the documents to be submitted exceed the size limits, a 
link to upload additional documents may be requested from the SARS Contact 
Centre.

Going forward, where information requests are not responded to timeously, 
SARS has agreed that rather than issuing a default assessment, refunds 
and assessments will be put on hold until the outstanding information is 
submitted.

In a real-life example, a taxpayer was requested to provide certain supporting 
documents to validate deductions claimed. Apparently, neither the taxpayer 
nor the tax practitioner was aware of the request and hence did not respond. 
Months later the taxpayer received text messages demanding payment. On 
follow up with SARS, the tax practitioner found that an additional assessment 
had been raised; in effect a default assessment disallowing all deductions 
given that no information to support the deductions was submitted. 

The tax practitioner lodged a late objection, requesting condonation on the 
basis that he and the taxpayer had no knowledge of the information requests 
or the additional assessment. The condonation was granted. SARS also 
decided to audit the taxpayer and requested all supporting documentation in 
this regard. 

On the advice of a SARS consultant, the tax practitioner tried various methods 
to request a suspension of payment, but each time was pointed in a new 
direction. In the interim, SARS issued a third-party appointment and the 
taxpayer’s bank was instructed to take a significant amount of money from 
his account, which was duly processed. Months later, the taxpayer is still out 
of pocket pending finalisation of the audit. The matter has been escalated and 
is being dealt with.

However, the above extreme case clearly illustrates the importance of 
taxpayers and/or tax practitioners acting decisively when any communication 
is received from SARS. Where emails or text messages are received, one 
should immediately check the relevant eFiling profile to determine exactly 
what correspondence has been issued and act accordingly. Obviously, as 
in the above case, if you receive no notification you would not be prompted 
to take any action. Hopefully, the new SARS communication module will 
address this.

Also very important is to request a suspension of payment in terms of 
section 164 of the TAA. When an assessment is received and you oppose 
the grounds thereof and take a decision to dispute it, also make sure you 
request a suspension of payment. This request may be made either before, 
at the time of, or after the relevant objection has been lodged. Where the 
dispute form is available for submission via eFiling, the related payment 
suspension request must be made via eFiling. Where the dispute must be 
done manually, a manual request may be made – the best way to do this may 
be to request this from debt management directly (where such a person has 
made contact) or via the SARS Contact Centre. In both instances, it is best to 

taxpayers and tax practitioners and which 
in some cases could have serious legal 
consequences for taxpayers if not dealt 
with decisively.

PROCEDURES FOR RAISING 
ADDITIONAL, ESTIMATE OR DEFAULT 
ASSESSMENTS

Multiple concerns have been raised 
regarding how SARS deals with 
assessments and related communications. 
If one disagrees with an assessment, the 
first step would be to request reasons 
or enter into the legal dispute process. 
However, if there no knowledge of the 
assessment raised (due to non-notification) 
or there is confusion regarding why it has 
been raised (due to no grounds being 
provided) or whether or not the manner in 
which it is done is correct, this could have 
dire consequences for taxpayers.

Regarding non-notification, taxpayers and/
or tax practitioners need to ensure that 
they react to all the correspondence they 
receive from SARS, but checking the 
relevant eFiling profile to determine what is 
issued – this assumes that notifications are 
received. Obviously where no notifications 
are received, one may chance upon the 
assessment. SARS have noted that it is 
currently working on the communications 
model to reflect more specific details and 
updates, which should alleviate some of 
the communication-related issues.

On the issue of no or insufficient grounds 
includes in the assessment itself, in 
anticipation of the 2018 filing season, 
system enhancements are being rolled out 
to allow assessors to note more detailed 
grounds for assessments. Currently, the 
amount of text that can be inserted is 
severely restricted hence resulting in short 
notes on the assessment referring to more 
detailed letters which again taxpayers 
and tax practitioner struggle to locate on 
eFiling and sometimes have to request via 
a branch or contact centre.

There have also been concerns regarding 
the fact that ‘verification’ procedures 
often result in additional assessments 
without the taxpayer being engaged on 
the proposed adjustments and sometimes 
without SARS having seen the relevant 
supporting documentation requested 
(partly because the information requests 
are not always specific, but also due to 
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keep a record and case number for the 
request made.

In terms of section 164(6), SARS may 
only take collection steps ten days 
after a suspension request has been 
denied or an existing suspension is 
revoked. It is important to understand 
that a suspension may be revoked 
where the objection is not lodged, 
or the objection is disallowed and no 
appeal is lodged or the appeal to the 
tax board or court is disallowed and 
no further appeal is noted. Refer to 
section 164(4) for further detail in this 
regard.

Where the suspension request is 
submitted (ensure that proof of this 
is retained), for as long as SARS has 
not responded to this request or the 
conditions for a suspension being 

revoked has not been met, one may 
assume that the suspension is in place 
and SARS may not take collection 
steps.

In addition to the issues regarding 
actual assessments, there still 
seems to be an issue, mostly with 
respect to employees’ tax, in that 
adjustment journals appear on 
taxpayer statements of accounts 
without a related assessment or 
notice of adjustment being issued. In 
some instances, penalties are noted 
on statements of account without 
penalty assessments being issued. 
SARS have committed to engaging 
with taxpayers especially in respect 
of adjustment journals arising on 
employees’ tax statements of account. 
Such engagement is with a view to 

helping the taxpayer understand the 
adjustment and together making a 
decision as to how to deal with it.

With respect to penalties appearing 
without a corresponding assessment, 
this prejudices the taxpayer as it is 
unclear as to whether the statement 
of account fulfils the requirements of 
an assessment to which the taxpayer 
may object. It also brings into question 
what the timelines would be should 
one take the dispute route. It is 
therefore very important to check for 
the related assessment in eFiling or 
contact SARS for an assessment.

In the second part to this article, 
we will explore other challenges 
experienced by tax practitioners 
and taxpayers as well as potential 
remedies in this regard.
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