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The OECD has strived to ensure that governments (which participate in 
the BEPS project and adopt the BEPS package) are in a better position to 
know what MNEs’ activities actually are globally − via the transparency 
created by the sharing of country by country (CbC) information discussed 
below − and that MNEs are regulated by a single set of global tax rules − via 
relatively uniform transfer pricing legislation based on the OECD’s standards. 
However, this proposed state of certainty can be undermined in the way it is 
implemented in each jurisdiction, which can lead to uncertainty for taxpayers 
when applying all these new BEPS requirements. Let’s analyse how South 
Africa is faring in this regard …

The Davis Tax Committee1 (DTC) confirmed that South Africa will have to 
develop a balanced approach as it responds to BEPS challenges. In doing so, 
South Africa has recently adopted some of the fundamental BEPS principles, 
especially Action Plan 13.2 Even though section 31 of the Income Tax 58 of 
1962, which is South Africa’s transfer pricing provision, has been in place since 
1995, transfer pricing documentation was never mandatory before. However, 
this has all changed.

• On 28 October 2016, SARS issued a public notice requiring 
documentation to be retained by South African residents in relation to 
affected transactions which exceed R100 million in years of assessment 
commencing on or after 1 October 2016. 

• On 23 December 2016, SARS issued the CbC regulations for MNEs, 
which confirmed South Africa’s commitment to participate in the joint 
BEPS project of the G20 and the OECD and further confirmed that South 
Africa’s Competent Authority had signed the Multilateral Competent 
Authority Agreement on the Exchange of CbC reports on 27 January 2016. 
The CbC regulations require (inter alia) that the ultimate parent entity of an 
MNE group which is tax resident in South Africa and with a consolidated 

One thing is certain. We are no longer 
simply talking about the OECD’s base 
erosion and profit shifting (BEPS) project 
in South Africa; we are living in this newly 
established ‘BEPS era’. Just to recap, in 
2015 the OECD released 15 BEPS related 
action plans in response to the global 
realisation that multinational entities 
(MNEs) were not paying their fair share of 
tax in the jurisdictions in which they were 
operating.  As a result, the international 
tax landscape has changed fundamentally 
and will continue as such for many years 
to come. 
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group turnover in excess of R10 
billion must file a CbC report for 
years of assessment commencing 
on or after 1 January 2016 within 
12 months of the MNE’s financial 
year-end.

• On 20 October 2017, SARS issued 
another public notice stipulating 
the form and manner of the CbC 
return to be submitted and clarified 
that a CbC report, master file and 
local file would be required for 
years of assessment commencing 
on or after 1 January 2016, by the 
ultimate parent entity of an MNE 
group, whereas other residents 
which are not the ultimate parent 
entity of an MNE group but have 
affected transactions in excess 
of R100 million, would only be 
required to submit a master file and 
local file for years of assessment 
commencing on or after 1 October 
2016. 

Even though SARS has been criticised 
for the way in which these requirements 
have been implemented, since 
insufficient notice was given to MNEs 

regarding the requisite CbC reporting 
and the SARS’s CbC reporting platform 
has had its fair share of teething 
problems, MNEs in South Africa are 
now subject to the same transfer 
pricing documentation requirements as 
their global competitors. This sounds 
like certainty, doesn’t it? It is, but 
sadly only to a limited extent, since 
only the documentation requirements 
have now been covered. The actual 
transfer pricing principles to be applied 
by MNEs in ensuring the arm’s length 
nature of their intra-group transactions 
would need to be in accordance with 
the OECD’s principles and guidance 
in order for MNEs in South Africa to 
have real certainty when selecting 
and implementing appropriate transfer 
pricing methodologies. However, 
even though SARS has indicated that 
it will follow the OECD’s guidance in 
this regard, it has not yet clarified for 
taxpayers exactly which of the OECD’s 
principles will be applicable and which 
won’t when applying section 31 of 
the Act. One can only hope that when 
SARS’ Transfer Pricing Practice Note 
73 is finally revised, SARS’ stance on 

the OECD commentary will be clarified, 
enabling taxpayers to implement their 
transfer pricing policies in accordance 
with SARS’ expectations, with 
certainty. 

In a further attempt to provide certainty 
to taxpayers, since the binding private 
ruling system does not cater for transfer 
pricing rulings, SARS has reiterated 
to taxpayers that they have the option 
of requesting a non-binding opinion in 
circumstances where they are unsure 
of the exact application of any of the 
transfer pricing principles. While this 
option will go a long way in providing 
taxpayers with an indication of what 
SARS’ view is in relation to a particular 
set of facts, there is no guarantee that 
SARS will actually issue an opinion at 
the end of the day and if they do, it is 
non-binding after all. Once again, we 
are faced with the uncertainty of what 
appears to be a somewhat certain 
option.

The ultimate chapter in creating 
certainty in the BEPS landscape has 
been the creation of the Multilateral 
Instrument (MLI) in accordance with 
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BEPS Action Plan 15, which assists in 
modifying numerous bilateral double 
taxation treaties (DTAs) without the 
need for countries to renegotiate every 
DTA in force. On 7 June 2017, 67 
countries, including South Africa, signed 
the MLI and South Africa’s reservation 
and notification statement was issued 
on the same day. The MLI adopts 
certain of the BEPS action plans and 
updates DTAs, as follows:

• Action 2 on the introduction of anti-
treaty abuse provisions in relation 
to hybrid mismatch arrangements

• Action 6 on the introduction of anti-
treaty abuse provisions

• Action 7 on changes to the 
definition of a permanent 
establishment, and

• Action 14 on improvements to 
dispute resolution procedures

The MLI will coexist with the majority of 
South Africa’s DTAs,4 since the MLI will 
only update a particular DTA when each 
country’s reservation and notification 
statement is agreed to by both parties 
and then ratified in its own jurisdiction. 
Therefore, the MLI has the potential 

to create immense certainty by updating an entire DTA network by the mere 
signature thereof but taxpayers will have no certainty on any given day as to which 
articles in a particular DTA actually apply until both jurisdictions have ratified the 
MLI (which means that taxpayers will need to constantly check the status of the 
MLI in their own jurisdiction, as well as the other applicable DTA jurisdictions). 

Therefore, the only thing that is certain in our new BEPS landscape in South Africa 
is that taxpayers with a global footprint are going to require the assistance of 
reputable international tax experts for the foreseeable future to help them navigate 
their intragroup dealings. This is probably the only way to obtain a measure of 
certainty in the application of South Africa’s DTAs going forward (since merely 
downloading a DTA from the SARS website without considering the impact of the 
MLI entered into with the other jurisdiction may result in an incorrect interpretation 
and application of the DTA) and in the appropriate application of OECD-based 
transfer pricing principles in order to be certain (or at least on a ‘more likely 
than not’ basis) that the penalties5 imposed by section 31 of the Act have been 
successfully avoided.  

NOTES

1  In the DTC’s final report on base erosion and profit shifting, September 2016, page 6.

2  BEPS Action Plan 13 focuses on transfer pricing documentation.

3 Released on 6 August 1999.

4  South Africa has 81 DTAs, of which five have been excluded from the MLI (probably since they are 
about to be re-negotiated in any event).

5  Both a primary adjustment (an adjustment in the tax return which makes the transaction arm’s length) 
and a secondary adjustment (by treating the primary adjustment as a donation (taxed at 20%) for 
individuals or as a dividend (taxed at 20%) for companies, which is payable six months after the end of 
the year of assessment in question).
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for natural persons due to their mobility and relatively light compliance 
requirements.

For tax purposes, the definition of resident is very clearly defined in the 
Income Tax Act. The issue, however, is that once you start to apply this 
definition in practice, you run into a number of issues. At its core this is a 
problem of education although it’s exacerbated by the fact that different 
bodies use different definitions for the same terms. The media storm last year 
about the proposed changes to the section 10(1)(o)(ii) exemption highlighted 
this perfectly. It seems that in the greater South African populace, the term 
‘resident’ takes on any variation of its dictionary meaning, the meaning given 
to it by the South African Reserve Bank, the citizenship rules issued by the 
Department of Home Affairs, or some rough understanding of the definition 
given in the Income Tax Act. This is further compounded by the fact that the 
Income Tax Act definition can be overridden by the requirements of double 
taxation agreement (DTA) so-called ‘tie breaker’ rules. This has resulted in 
statements such as:

• As long as you own a house, you’re still tax resident in South Africa.

• Unless you let SARS know that you’ve left, you’re a tax resident in South 
Africa.

No concept is more important in tax than 
that of residency. After all, any revenue 
service will only ever have the right to tax 
items that occur within its jurisdictional 
border or any person who resides within 
those borders. This makes the idea of 
residency, as well as how to determine it, 
a core issue for any taxpayer. As a general 
rule, this is not really a contentious issue 
for legal entities but is hugely relevant 

THE IDEA OF RESIDENCY, AS WELL 
AS HOW TO DETERMINE IT, IS A 
CORE ISSUE FOR ANY TAXPAYER



A further concern is the deemed ‘exit charge’ that is levied under section 9H 
when a resident becomes a non-resident. It is accepted that many of those 
who are leaving are doing so with all their assets – for them this charge is 
semantic. It is, however, a disincentive for those who may have wished to 
keep some assets behind – at least they will be compensated later by not 
having to pay South African capital gains tax (CGT) on those assets. But a 
group that is far more at risk, with no clear guidance being issued by SARS, 
are those whose residency status has changed due to the application of a 
DTA. Under the tie breaker rules, it is certainly possible that an individual 
who has accepted a two-year contract in an offshore destination could have 
a change in residency under those conditions. This would mean that the 
individual would have to pay CGT on all their assets on the day their residency 
changes. Then, once their contract ends, they become resident again and 
could become non-resident again as soon as the next opportunity arrives – 
imagine having to account for the CGT each time!

Some of these issues can be fixed simply by improving or changing the 
administrative processes at SARS. Others, however, will require a more 
comprehensive overhaul of our income tax system. The following proposal 
could possibly help to significantly reduce the confusion and frustration 
experienced by taxpayers:

• Implement an educational programme explaining to taxpayers what it 
means to be resident.

• Provide a clear administrative process for declaring residency status with 
SARS.

• Provide an exemption to the section 9H deemed disposal if the change in 
residency is simply due to the tie breaker rules in a DTA. 

• Overhaul the residency definition by:

o  Rethinking the concept of ‘ordinarily resident’ in a mobile global 
society

o  The inclusion of a negative test – if you have been out the country 
for a set number of years, you will by default be considered non-
resident

• Australian tax law allows for a temporary cession of residency, under very 
strict rules and requirements. 

If nothing else, it is time that National Treasury and SARS accept that we live 
in a mobile world, and it’s time our law and administrative processes reflected 
that.

• Changing your tax residency status 
means giving up your South African 
citizenship.

Not one of those statements is true. 
SARS has issued two interpretation notes 
(IN3 and IN4) to try and provide some 
guidance on how the legislation should be 
applied, which is welcomed. However, the 
‘ordinarily resident’ requirement is still a 
fuzzy concept with no cut and dried rules 
that can be applied by laypersons. It is also 
an outdated concept given how mobile 
people have become. 

This problem is exacerbated by the fact 
that SARS currently has no coherent 
system for notifying it of your residency 
status, either due to a change of intent or 
application of a DTA. The 2017 IT12 was 
the first time that SARS actually included 
a tick box on the wizard that asked about 
the residency status of the taxpayer. 
This means that any tax return that was 
completed before then was done on a 
basis purely determined by the taxpayer or 
their tax practitioner. This has led to some 
of the following issues:

• It is difficult to determine on what 
basis (that is, worldwide income 
versus South African source only) the 
tax return was completed if this ever 
has to be reviewed. 

• Does SARS have a ‘default setting’ on 
which taxpayer numbers are issued? 
Or put differently, how is SARS 
keeping track of the residency status 
of taxpayers? 

• If there is ever a verification or audit of 
a tax return, what proof would satisfy 
SARS that someone has truly become 
non-resident?

• Many taxpayers are just not bothering 
to notify SARS, as there is no formal 
process.

• Some taxpayers believe that simply 
deactivating their tax number serves 
as notification.

• The Tax Compliance Certificate for 
Emigration which is used by the South 
African Reserve Bank to process 
its emigration process is seen as 
notification of a change in residency.

• In many instances where individuals 
have tried to notify SARS, SARS 
won’t accept the change in status 
without a residency certificate from 
their new home. Not all jurisdictions 
issue these certificates.

RESIDENCY 
PRACTICAL CONCERNS WITH THE IDEA OF RESIDENCY
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DISPUTE PROCESS

Where one is aggrieved by an assessment issued by SARS, the dispute process 
is available as a means to remedy the grievance. The dispute resolution process is 
dealt with in chapter 9 of the Tax Administration Act 2011 (TAA), which must be 
read with the dispute resolution rules promulgated under section 103 of the TAA. 

For some time now, members have experienced many challenges with the 
dispute resolution process despite the rules being set out relatively clearly. 
Given that this is a legal process, it is of utmost importance that the resolution 
of these issues be prioritised. It is also important that taxpayers and tax 
practitioners study these rules to ensure that they follow the processes 
correctly in all respects, especially keeping within the relevant timelines 
provided for in the rules.

The first, preliminary step in this process is to request reasons for the 
assessment where none were provided or those provided are felt to be 
inadequate, leaving the taxpayer unable to formulate his or her grounds of 
objection. 

Reasons provided by SARS, especially for individual taxpayers, are often felt 
to be insufficient, both from a factual and legal interpretative perspective, to 
enable a taxpayer to properly formulate grounds of objection. SARS believes 
that this will be addressed by a change whereby the assessments now 
allow for more detailed reasons to be inserted upfront. Reasons may still be 
requested where these provided are still considered inadequate.

Once adequate reasons are received (hopefully, within the timelines provided 
for in the rules), one may then lodge an objection via eFiling where this is 

Assuming SARS issues an assessment in 
the correct manner and the tax practitioner 
or taxpayer is aware that it was issued, 
the next question is – what should one 
do if there is disagreement with the 
assessment made by SARS, on the basis 
that the grounds of assessment are not in 
line with the taxpayer’s own interpretation 
of the relevant law.

IN THE FIRST PART OF THIS 
ARTICLE, I NOTED THAT TAX 
ADMINISTRATION AND 
OPERATIONAL ISSUES ARE 
BECOMING AN INCREASING 
SOURCE OF FRUSTRATION FOR 
TAXPAYERS. ONE OF THE MAIN 
CHALLENGES RELATES TO 
SARS’S PROCESS OF ISSUING 
ASSESSMENTS

TAX ADMINISTRATION 
TAX ADMINISTRATION = SLEEPLESS NIGHTS? − PART 2
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making an application to the court in terms of Rule 56 of the rules. In terms 
of this rule, after the notification to SARS to remedy the default within the 
prescribed time frame, the Tax Court may order SARS to either remedy the 
default or failing which, may be able to set aside SARS’s decision. This and 
other dispute resolution aspects were covered in SAICA’s Dispute Resolution 
workshop in June 2018. For those who missed it, please access the relevant 
recording.

DEBT MANAGEMENT

Debt management continues to be of concern especially in the period leading 
up to 31 March, as is the case every year. Given the fact that last year’s filing 
season closed towards the end of November for non-provisional eFilers and 
31 January for provisional taxpayers, perhaps the pressure will ease up going 
forward with the proposed filing season ending a month earlier for non-
provisional eFilers.

SARS has again appointed third-party debt collectors to collect long 
outstanding amounts below certain limits. Concerns have been raised 
regarding the level of personal information requested by these debt collectors 
without any means of verifying their identity. In this regard, SARS have 
requested taxpayers and tax practitioners to rather call the SARS Contact 
Centre to request details of the outstanding debt directly from a SARS source.

Suspension of payment requests was discussed in detail in part 1 of this 
article. While the provisions in this regard are clear, demands for payment are 
being sent even after a suspension of payment request has been submitted. 
in some instances. SARS has noted that there is a backlog with suspension 
requests and that where these are filed electronically, the system has been 
set up to automatically send a notification to debt management to alert 
them to the request. Where collection steps are still being taken after the 
suspension has been granted (or is assumed to be in place), these must be 
escalated to SARS via the correct channels within SARS or externally via 
SAICA’s online operational query register where the SARS channels have 
yielded unsatisfactory results.

Third-party agent appointments appear to have increased in the first quarter 
of 2018 and what is more concerning is that they are sometimes based on 
‘default’ assessments – that is, an assessment issued on the basis that no 
or insufficient supporting documents have been submitted for deductions 
claimed and all deductions are then disallowed. As noted earlier, this 
practice will not continue in future. However, refunds will be withheld where 
documentation is not submitted timeously.

DELAYED TAX REFUNDS

The delay in the payment of tax refunds continues to be of great concern. 
The Tax Ombud issued a detailed report in this regard during 2017 and the 
Acting Commissioner again acknowledged the issue at the recent SARS/RCB 
Leadership meeting.

There seem to be a multitude of reasons for the delays. In some instances, 
the refund delays are caused by repeated requests for bank verification for 
the same taxpayer even where banking details have not changed. Regarding 
this, SARS is relooking at their business rules to ensure that taxpayers are not 
unnecessarily forced to go to a SARS branch to verify details when nothing 
has changed. Furthermore, tax practitioners may now action bank verifications 
on behalf of clients. What is important to bear in mind though, is that through 
the bank verification request, SARS has managed to hamper many efforts to 

available or manually at a SARS branch, for 
example for trusts where disputes are not 
available on eFiling. Also remember the 
tip in part 1 regarding the suspension of 
payment requests!

Once the objection is lodged, SARS is 
required to consider it and respond within 
specified timelines either requesting more 
information or making a final decision to 
allow, disallow or invalidate an objection. 
Clear grounds for the decision made, must 
be issued to the taxpayer.

There are very restricted circumstances 
in terms of which an objection may 
be considered to be invalid. If the 
requirements as set out in Rule 7(2) 
of the rules are not met, namely the 
formal requirements, those are the only 
circumstances in terms of which an 
objection may be invalid.

However, it appears as though invalid 
objection decisions are being issued by 
SARS with reasons which seem more 
aligned to a disallowance rather than the 
limited criteria applicable to an invalid 
objection and this could be prejudicial to 
the taxpayer as the consequences for 
an invalid objection differ to that for a 
disallowed objection. One may only lodge 
an appeal in respect of the disallowed 
objection and by invalidating it incorrectly 
(and requiring re-submission) this delays 
the entire dispute process. In some 
instances in the past, taxpayers have 
even been told that they’re out of time 
to submit the objection when having to 
resubmit due to the initial objection being 
regarded as ‘invalid’. This is because the 
SARS system refers back to the initial date 
of assessment without taking into account 
additional time allowed to resubmit – 
which is 20 days from the date of the 
invalid objection notice.

I have mentioned repeatedly the 
importance of adhering strictly to the 
relevant timelines. Many of you reading 
this will shake your heads and say, but 
SARS doesn’t stick to the timelines, so 
why should we? 

SARS have acknowledged the deficiencies 
regarding timelines and have noted that 
the new SARS service charter, which was 
issued on 3 July 2018, will be incorporated 
into the service charter.

Should the procedural timelines still not 
be met, one always has the option of 
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defraud SARS, preventing significant 
losses to the fiscus.

Special stoppers have reared their head 
again, although in SARS’s view, the 
term is being used incorrectly. Certain 
refunds are stopped where risks are 
identified, and SARS has committed 
to working on resolving these more 
efficiently in order to release the refund 
timeously.

Tax practitioners have noted that their 
taxpayer clients often receive demands 
for payments while in the objection 
phase, the payments are made and 
then when the dispute is successful, 
the refunds do not materialise. This is 
also the case where tax court decisions 
find in favour of the taxpayer and 
there is a delay in issuing a revised 
assessment and paying any refund due. 
With respect to this aspect specifically, 
a process is being put in place whereby 
the tax court will hand over decisions to 
the audit department to ensure timeous 
issuing of assessments and refunds of 
amounts due.

Another top cause for refund delays is 
as a result of delays in the finalisation 
of audits. SARS have noted that cases 
are dealt with in line with the order in 
which information is received. It was 
further noted that, given the proposed 
shortened filing season, auditors would 
have additional time to finalise audits as 
tax returns would be submitted almost 
one month earlier than prior years. 
Members must ensure that they submit 
relevant documentation timeously and 
in the format required in order to avoid 
additional delays.

TAX CLEARANCE 
CERTIFICATES

Members have noted recent problems 
with securing tax clearance certificates 
(TCCs). For example, where taxpayers 
have submitted an application for 
suspension of payment, this does not 
always reflect on the SARS system, 
and the tax clearance certificate is 
then incorrectly denied. SARS noted 
that the request for suspension and 
tax compliance status are not linked 
and that they are currently working on 
addressing this issue. Where members 

have experienced the TCC being denied 
due to bank verifications and delays 
in audit (or in any other circumstances 
where the taxpayer is not at fault), 
members must escalate these via 
SAICA’s online operational query 
system.

KNOWLEDGE IS POWER! 

Clearly, steps are being taken to 
address the many SARS administrative 
and operational challenges, but 
the going is slow. Given capacity 
constraints, some issues obviously 
have to be prioritised over others and it 
is left to all parties to determine what 
the high priority issues are and what 
can be done in terms of long-term and 
short-term measures to address these.

In our engagement with SARS, it 
is clear that they are committed to 
resolving the ongoing issues, no doubt 
also motivated by the inquiry into SARS 
initiated by President Cyril Ramaphosa.

However, as noted above, taxpayers 
and tax practitioners are not always 
blameless, and they too need to 
take responsibility for their actions or 
inactions in some circumstances.

Furthermore, various remedies are 
already available in the TAA. Taxpayers 
and tax practitioners therefore need to 
ensure that they educate themselves 
on the provisions of the TAA and the 
rules to better understand the roles and 
responsibilities of SARS and taxpayers 
as well as the remedies available to 
taxpayers.

As the old saying goes, ‘Knowledge is 
power’. Therefore, seek the relevant 
knowledge and take back your power!

AS THE OLD SAYING GOES, 
‘KNOWLEDGE IS POWER’. 
THEREFORE, SEEK THE RELEVANT 
KNOWLEDGE AND TAKE BACK 
YOUR POWER!
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