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MEDICAL SCHEME FEES TAX CREDIT
AMENDMENTS PROPOSED TO MEDICAL SCHEME FEES TAX CREDIT

45 MIN

THE DRAFT TAXATION LAWS
AMENDMENT BILL 2018 PROPOSES
LEGISLATION THAT WILL RESULT
IN A REDUCED CREDIT FOR MOST
TAXPAYERS WHO CONTRIBUTE
ON A PROPORTIONAL BASIS TO A
MEDICAL SCHEME ON BEHALF OF A
DEPENDANT

•

R620 if the contributions are in respect of you as the taxpayer and one
dependant

•

R209 in the case of each additional dependant.

If you as a taxpayer made a contribution for yourself to a medical scheme and
shared the medical scheme contributions for your mother on a proportional
basis with your sister, for example, you would be entitled to claim a medical
scheme fees tax credit in the amount of R620 per month.
On the other hand, your sister would also be in a position to claim an amount
of R310 in respect of her proportionate contribution toward her contribution to
her mother’s medical scheme. This results in a medical scheme fees tax credit
of an amount of R620 being claimed by both you and your sister in respect of
the contributions you make toward your mother’s medical scheme. This results
in tax leakage.

With effect from 2011, taxpayers claim a
medical scheme fees tax credit in respect
of the medical scheme contributions they
make for themselves, their spouse and
dependants. For the 2018/2019 tax year,
section 6A(2)(b) of the Income Tax Act 58
of 1962 provides that if you are a taxpayer
younger than 65 and not disabled and have
no disabled dependants, you may claim a
medical scheme credit as follows:

To address the tax leakage, which was addressed as a concern for government
in the Budget Speech delivered earlier this year, the Draft Taxation Laws
Amendment Bill 2018 issued on 16 July 2018 proposes an amendment to
section 6A(2)(b) by introducing the proposed amendments discussed below.

•

•

2

R310 if the contributions to the
medical scheme are for you as the
taxpayer only
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PROPOSED AMENDMENTS
In terms of section 6A(2)(b) the amount of the medical scheme fees tax credit
must be
R310, in respect of benefits to the taxpayer, or if the taxpayer is not a
member of a medical scheme in respect of benefits to a dependant of the
taxpayer who is a member of a medical scheme
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•

R620, in respect of benefits to the
taxpayer and one dependant, or

dependant as detailed for the purpose of
section 6B of the Income Tax Act.

•

R620, in respect of benefits to two
dependants, and

•

R209, in respect of benefits to each
additional dependant.

To address the apportionment of
the medical scheme fees tax credits
between or among the various
taxpayers who are contributors to the
medical scheme, it is proposed that
section (3A) be included. This section
provides:

The proposed wording of the legislation
extends the ambit of the application
of the claim for a medical fees tax
credit to situations where the taxpayer
may not be a member of a medical
scheme but may contribute on behalf
of his dependant(s). In this regard,
it is proposed that the definition of
‘dependant’ in section 6A be aligned
with the definition in section 6B, which
will provide for situations where the
person who makes the contributions
to the medical scheme and the person
on behalf of whom the contributions
are made are not on the same medical
scheme as envisaged in terms of the
Medical Schemes Act. Accordingly,
reference to dependant as defined in the
Medical Schemes Act will be removed
and referenced to the definition of
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‘Where more than one person pays
any fees in respect of benefits to a
person or dependant, the amount
allowed to be deducted in respect of
the medical scheme fees tax credit
under subsection (2)(b) must be an
amount that bears to the total amount
allowable in respect of that person or
dependant under that subsection the
same ratio as the amount of the fees
paid by that person bears to the total
amount of fees payable.’

PRACTICAL APPLICATION
The proposed legislation will result in
a reduced credit for most taxpayers

who contribute on a proportional basis
to a medical scheme on behalf of a
dependant.
An example is used to illustrate the
position should the proposed legislation
become effective from 1 March 2018.
Scenario
•

Taxpayer A and Taxpayer B jointly
contribute equally to their mother’s
medical scheme contributions.

•

They each contribute an amount of
R1 500 per month.

•

The total monthly contribution is
therefore R3 000.

•

Taxpayer A is a member of a
medical scheme and has three
dependants, namely a spouse and
two children.

•

Taxpayer B is a member of a
medical scheme and does not
have any dependants other than
the contributions made in respect
of her mother’s contribution to a
medical scheme.
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TAXPAYER A

Allowable medical
scheme fees tax
credit

Main member

310

Spouse

310

-

-

Child

209

-

-

Child

209

-

-

Mother (pays portion of
contribution) - before proposed
amendment

209

Mother (pays portion of
contribution) - before proposed
amendment

310

519,00

155,00

259,50

Claim based on proposed
amendment

TAXPAYER B

Main member

104,5

Allowable medical
scheme fees tax
credit

310

Total medical contribution for mother

3000

Taxpayer A contribution

1500

Taxpayer B contribution

1500

TAXPAYER A: Ratio of contribution in proportion to allowable credit

104,50

TAXPAYER B: Ratio of contribution in proportion to allowable credit

155,00
259,50

Result
Applying the proposed legislation to the
set of facts will result in the following
implications per taxpayer:
Taxpayer A will only be allowed a claim
of R104,50 per month in respect of
the tax year ending 28 February 2019
instead of the full R209 per month.
Taxpayer B, on the other hand, will only
be allowed a credit of R155 per month
as opposed to the full R310 per month.
This results in a reduced loss to the
fiscus of 50% (that is, R259,50) of what
should have been claimed absent the
proposed amendment. Assuming the
contributions to the medical scheme
were made for a full period of 12
months, the estimated reduced loss to
the fiscus is an amount of R3 114.

4
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PRACTICAL ASPECTS FOR CONSIDERATION
If the legislation is promulgated with effect from 1 March 2018, the personal
income tax return form for the tax year ending 28 February 2019 will require
additional information to be furnished to determine the quantum of the claim.
Taxpayers should therefore ensure that they have the relevant information on
hand with regard to the calculation of their share of the contributions they carry.
This may also include obtaining relevant supporting documentation where the
proportionate share of the contribution is paid to a third party such as a sibling who
then on-pays the full contribution to the medical scheme as opposed to paying the
contribution directly to the medical scheme.
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15 MIN

THE DRAFT TAXATION LAWS
AMENDMENT BILL OF 2018,
RELEASED FOR COMMENT ON 18
JULY, PROPOSES AMENDMENTS
TO THE TAXATION OF INCOME AND
CAPITAL GAINS DISTRIBUTED BY
OFFSHORE TRUSTS

In the 2017 legislative cycle, various
amendments were made targeting
interests held in foreign companies by
South African resident companies through
offshore trusts. Also in the 2017 legislative
cycle, it was proposed that South African
resident individuals who are beneficiaries
of offshore trusts or foundations would
be subject to income tax at marginal
rates on distributions received from the
offshore trusts or foundations if the latter
held controlling interests in a foreign
company. This proposal was withdrawn
for further consideration in the current
(2018) legislative cycle – the 2018 proposals
therefore embody the revised thinking of
National Treasury on this issue. It should be
noted that the proposals are highly technical
and the summary below does not deal with
all possible scenarios that may arise.
In brief, the proposals aim to prevent
using foreign trusts to defer tax or to
re-characterise the nature of income or
capital gains derived from shares in foreign
companies held by these trusts.
The proposals relating to income deal
with scenarios in which a foreign trust (or
connected persons in relation to such trust)
holds more than 50% of the participation
rights or voting rights in a foreign company.
In such cases, foreign dividend income
accruing to the foreign trust is the target of
the amendments.
First, if a resident made a low-interest loan
or donation to the foreign trust in relation to
which the resident or connected persons
in relation to the resident (for example the
resident’s relatives) are beneficiaries that
resulted in the foreign dividend accruing to
the foreign trust, such foreign dividend will
be taxable in the hands of the resident (to
the extent of the gratuitousness involved).
Currently, a (perceived) loophole exists
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as it may be argued that the deeming provision does not apply and that the
foreign dividend is not subject to tax in the hands of the resident. Second, if a
foreign dividend accrues to and is retained by the foreign trust over its financial
year-end and is vested in resident beneficiaries in a subsequent financial year of
the foreign trust, the proposals will result in the foreign dividend, to the extent
that it is vested, being taxed in the hands of such resident beneficiaries. The
(perceived) loophole is based on the argument that such amount is not subject
to income tax.
The proposals relating to capital gains mainly targets scenarios in which a
foreign trust disposes of equity shares in a foreign company in which the
foreign trust held at least 10% of the equity shares and voting rights for at least
18 months prior to the disposal if the disposal of the shares is to a non-resident.
The first part of the proposal will result in the capital gain being taxable (as a
capital gain) in the hands of a resident if the resident made a low-interest loan
or donation to the foreign trust that resulted in the capital gain accruing to the
foreign trust (to the extent of the gratuitousness involved). The other main
part of the proposal is that the capital gain will be taxable (as a capital gain) in
the hands of a resident trust beneficiary in whom the capital gain is vested,
regardless of whether the trust vests the capital gain in the same financial
year in which realised or in a later year. Where the trust vests the capital gain
in a subsequent year to that in which it was realised, the capital gain will only
be subject to tax in the hands of the beneficiary to the extent that it was not
previously subject to tax in South Africa (for example in the hands of the donor).
Various (perceived) loopholes exist in relation to the aforementioned, arguing
that the capital gains are not taxable.
Comparing the 2017 proposals to the current proposals, some of the more
notable differences are that the 2017 proposals would have taxed only amounts
received or accrued from foreign trusts in a foreign trust / foreign company
structure. In contrast, the current proposals also impact amounts that may be
deemed to be income or capital gains of a resident in the case of a donation
or low-interest loan without such amounts necessarily having been vested by
the foreign trust in a trust beneficiary. On the other hand, in terms of the 2017
proposals all amounts, including capital gains, that were received by or that
accrued to a resident beneficiary from a foreign trust would have been taxed as
income in the hands of the resident.
The effective date of these proposals is 1 March 2019.
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DRAFT LEGISLATION
DRAFT LEGISLATION LIGHTEN THE REPORTING BURDEN FOR EXEMPT DIVIDENDS

THERE IS NO LONGER AN
OBLIGATION FOR A COMPANY TO
REPORT ON EXEMPT OR PARTIALLY
EXEMPT DIVIDENDS RECEIVED
Even though most companies were not
aware of the reporting obligation, section
64K(1A) of the Income Tax Act 58 of
1962 was amended in 2014 to include a
reporting requirement for a company as the
beneficial owner of an exempt or partially
exempt dividend received. This reporting
had to be done monthly when a dividend
was received and a return needed to be
submitted to the South African Revenue
Service (SARS) one month following the
month in which the dividend was received;
however, where the dividend was derived
from a tax-free investment or was received
by a pension fund, pension preservation
fund, provident fund, provident preservation
fund, retirement annuity fund or beneficiary
fund there was no obligation to report.
There were numerous practical difficulties,
which made the implementation of the
reporting of the ‘dividends received
legislation’ impossible.

6
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First, dividend resolutions are not always received in time for the exempt
beneficial owner to comply with SARS’ reporting (the one-month rule).
Dividend resolutions play a vital role in the process in terms of providing
accurate information necessary to complete the return, that is, the date the
dividend was paid, the date the dividend was declared, number of shares,
dividend per share, etc. Furthermore, a dividend resolution is a requirement
in terms of the Companies Act 71 of 2008, which acts as confirmation for the
beneficial owner that the amount received is in fact a dividend.
Second, dividends received reporting is an exact duplicate of the dividends
paid reporting, which makes the reporting to SARS irrelevant. A company
declaring and paying a dividend is required to report to SARS detailed
information concerning the person who paid the dividend (that is, themselves),
as well as the exempt beneficial owner who received the dividend (assume no
regulated intermediaries are involved in this instance). Similarly, for dividends
received reporting, the exempt beneficial owner receiving the dividend is
required to report detailed information concerning the person who paid the
dividend, as well as the exempt beneficial owner who received the dividend
to SARS. If SARS knows who the exempt beneficial owner of the dividend is,
why must the exempt beneficial owner again report information already in the
possession of SARS?
The good news is that the 2018 Draft Tax Administration Laws Amendment
Bill issued by National Treasury on 16 July 2018 has proposed that the
requirement for exempt beneficial owners to report on dividends received be
removed in totality. This change, once officially enacted, will provide muchneeded relief for every South African company receiving dividends, although
most companies were completely unaware of this reporting requirement in the
first place!
Were companies non-compliant since 2014? Yes. However, the fact that SARS
never followed up on these missing returns may be an indicator that they
already realised that it was impossible for companies to comply and it was not
relevant in any event.
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PROVISIONAL TAX RULES IN FOR A SHAKE-UP

THE CURRENT DRAFT TAX
ADMINISTRATION LAWS
AMENDMENT BILL 2018 CONTAINS
A NUMBER OF CHANGES TO THE
ADMINISTRATIVE PROCESSES
REQUIRED OF SARS AND
TAXPAYERS

While certain proposals in the current
Draft Tax Administration Laws
Amendment Bill 2018 have garnered
quite a lot of attention, there are some
small but potentially significant changes
tucked into the small print.
Under current rules, any person (other
than a company) who has income other
than remuneration, any remuneration
from an unregistered employer or
receives an allowance must register as
a provisional taxpayer. There are some
exemptions that apply to this, but in
principle, any person who receives an
allowance or income that is not subject to
employees’ tax (PAYE) should register as
a provisional taxpayer.
The proposed change seems quite
innocent, as the requirement changes
to any person (other than a company)
who has taxable income other than
remuneration, any remuneration from
an unregistered employer or receives an
allowance must register as a provisional
taxpayer (emphasis added).
The first key change is that this now
means that the requirements to register
include any capital gains made during the
current year of assessment, something
excluded from the current definition. The
argument that National Treasury submits
is that taxes should be paid when
earned and that they have had significant
collection issues with respect to these
once-off capital gains. The argument
is also made that it is a more equitable
treatment of all taxpayers who already
happen to be provisional taxpayers. This
represents a significant deviation from
previous attitudes towards capital gains.
It also raises a few practical concerns
such as:
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•

Members of unit trusts only really know the true quantum of their capital
gains when they receive their tax certificates at the end of the year. If
your particular unit trust has had significant churn in a current year, you
could inadvertently become liable to have registered as a provisional
taxpayer.

•

If the sale only happens later in the year, how do you register without
incurring administrative penalties for non-submission of the first return?

•

There will be a significant education gap with the greater taxpaying
public in this regard. How much leeway will taxpayers be given in this
respect?

The second consequence of this change is that any taxpayer whose nonremuneration activities become loss-making during a year of assessment
is now no longer required to be a provisional taxpayer as they are no longer
earning ‘taxable income’. Conversely, if a taxpayer doesn’t register as they
are making losses and some expenditure is disallowed, the taxpayer now
incurs all the provisional tax penalties as well. It’s also notable that taxpayers
will not know if they are going to make profits or losses until close to the end
of the year. What happens if they get it wrong?
A final area of concern is that as a consequence of these changes, taxpayers
will have frequent changes to their status with respect to provisional taxes.
There is currently no formal process to deregister as a provisional taxpayer.
In fact, there is no formal process to register either, you just tick the box on
eFiling. The lack of deregistration clarity is a real concern for individuals who
may need tax clearance certificates in the future. How do you ensure that
if you, correctly and legally, are not required to submit a return you still get
your clearance certificate? This is particularly relevant where you have had
multiple changes in your registration requirements, for example a taxpayer
who buys a rental property:
Year

Activity

Taxable income
earned

Provisional tax
registration?

1

Purchase of rental
property

Yes

Yes, if rental is over
R30 000

2

Rental operations

No (loss made)

No

3

Sale of rental property No (loss made)
(capital gain made)

Yes, as there was a
capital gain

In this context, taxpayers really need to keep a close eye on their financial
affairs – provisional tax penalties are onerous. Don’t get caught unawares!
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