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TAX INTERPRETATION
ANOTHER TAX INTERPRETATION RULE CONUNDRUM

45 MIN

THE SUPREME COURT OF APPEAL
(SCA) IN CSARS VS DAIKIN, IN
A SPLIT JUDGMENT, TESTS THE
RULES OF INTERPRETATION
AGAIN AND CREATES FURTHER
UNCERTAINTY ON HOW TO
PRACTICALLY APPROACH THE
RULES OF INTERPRETATION
CSARS v Daikin Air Conditioning
(185/2017) [2018] ZASCA 66 (25 May
2018) is an appeal to the SCA regarding
the classification of articles for customs
duty, in this case air conditioners. The
Commissioner contends that the products
are merely indoor units for machines that
are ‘window or wall types, self-contained
or “split-system”’. On the other hand,
Daikin’s case is that the products are parts
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for ceiling-type air conditioning machines that do not fall within the ambit of that
subheading and are classifiable under ‘Parts: Other’. Therefore, the court had to
answer the question under which subheading the complete machines consisting
of the products and the appropriate outdoor units fall under. The answer lay in the
interpretation of the words ‘window or wall types, self-contained or “split-system”’.
The gist of the interpretative problem faced as elucidated by the majority
judgment given by Van der Merwe JA was summarised as follows at [8]:
	Both the terms ‘self-contained’ and ‘split-system’ may refer to what
goes before them, that is, ‘window or wall types’. However, it is also
a reasonable interpretation of the subheading that only the term ‘selfcontained’ qualifies the preceding words, ‘window or wall types’.
Therefore, the words of subheading 8415.10 may refer only to window or
wall types of air conditioning machines, which may be self-contained or
‘split-system’ (as Daikin contends). They may also mean window or wall
types of air conditioning machines that are self-contained or ‘split-system’
air conditioning machines (as the Commissioner contends).
In addressing this challenge, the majority judgment of the court refers to the
Brussels Notes on tariff headings for insight as the normal meaning purportedly
added very little assistance. In this regard, the majority concludes that the tariff
headings clarify that the meaning given by SARS is more plausible. To further
support its conclusion, the court states:
	It is well established that a commercially sensible construction should be
preferred.
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The passage is of course from the
judgment of Natal Joint Municipal
Pension Fund v Endumeni Municipality
2012 (4) SA 593 (SCA) (16 March 2012)
at [18] which is the new locus classicus
for interpretation of ‘documents’, that is,
not just statutes. In the Natal case the
court states at [18−19] (own emphasis):
	[18] Interpretation is the process
of attributing meaning to the
words used in a document, be it
legislation, some other statutory
instrument, or contract, having
regard to the context provided by
reading the particular provision
or provisions in the light of the
document as a whole and the
circumstances attendant upon its
coming into existence. Whatever
the nature of the document,
consideration must be given to
the language used in the light of
the ordinary rules of grammar
and syntax; the context in which
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the provision appears; the apparent
purpose to which it is directed
and the material known to those
responsible for its production … ’
	‘[19] All this is consistent with
the ”emerging trend in statutory
construction”.’

DISSENTING MINORITY
This scope of what the Natal case
judgment means above, and whether it is
correct, is where the majority and minority
judgments part ways. The minority
judgment by Majiedt JA and Davis JA
is quite adamant that, first, the majority
misdirected itself by construing doubt in
the literal meaning where there is none
and then incorrectly using the Brussels
Notes to supersede the clear language.
The minority judgment also takes issue
with the majority judgment’s approach of
using the Natal case as a one-size-fits-all in
relation to all documents, not just statutes,

especially as to the ‘sensibility test’ of
construction.
They note that in laying down the
‘sensibility test’, the judgment in the Natal
case relies heavily on previous authority
that there is in fact no difference in
interpreting statutes, contracts and other
documents. In this regard, Wallis JA in the
Natal case in footnote 14 of the judgment
states:
	‘That there is little or no difference
between contracts, statutes and
other documents emerges from
KPMG Chartered Accountants (SA) v
Securefin Ltd & another 2009 (4) SA
399 (SCA) para 39.’1
The minority judgment pours cold water
on this reliance with Majiedt JA stating at
[31] (own emphasis):
	Contrary to Endumeni, above at 603
(fn14) which, on the authority of
KPMG Accountants (SA) v Securifin
Ltd 2009 (4) SA399 (SCA), suggests
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that there is no distinction in the
interpretation of contracts, statutes
and other documents, we can find
nothing in the judgment of Harms
DP in KPMG that prevents a drawing
of the distinction that we have
drawn between the interpretation of
legislation and contracts or similar
documents.
In supporting on what he believes to
be a bizarre conclusion by the majority
judgment he states (own emphasis):
	Self-evidently, the legislative
process which culminates in an
enactment, and the subsequent
interpretation of that enactment, are
quite different from the preceding
negotiations which lead to the
conclusion of a contract and the
subsequent interpretation of the
contract. It is difficult to see how
‘commercial sensibility’, alluded to
by Van der Merwe JA, can play any
role in interpreting a statute. And a
statute must apply to all equally – its
interpretation cannot be dependent
on a particular contextual setting, nor
can it vary from one factual matrix to
the next. Context is fact-specific and
can be applied in the interpretation
of contracts and like documents, but
not of statutes.
The fallacy of the approach is further
expanded on as Majiedt JA emphasises
that this distinction between contract
and statute reinforces the view that the
interpretation of a statute cannot simply
be equated that of a contract and that
section 39(2) of the Constitution mandates
a recourse to the spirit, purpose and
objects of the Bill of rights in interpreting
any legislation. Majiedt’s conclusion is
inescapable at [35]−[36] (own emphasis):
	Applied to the present dispute, at
best for the appellant the words
employed may be considered to
be open to the interpretation for
which it argued. But as we have
suggested, the application of
speaker meaning as determined by
the purpose of the provision, the
background and production of the
document which appellant seeks to
call into aid, [Endumeni at para 18]
is not easily applicable to legislative
enactments, including a customs
tariff.
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Appellant contends that, even if the narrow meaning is plausible, it must give way to
the more expansive interpretation of the header as contained in the Brussels Note.
But, as is clear from the hypothetical analogy to cars and SUVs, the wording employed
is far from ambiguous.
It is difficult to fault the approach of the minority judgment and not to come to the
same conclusion that the majority judgment is difficult to reconcile with decades of
authority by the SCA itself on determining what was the intention of the legislator,
the contract parties or even the founder of a trust in interpreting different types of
documents and that especially the ‘businesslike’ requirement surely does not find
equal application.

WHERE TO FROM HERE?
It is ironic that the warning as to the consequences of overstepping the ‘Rubicon’
in interpretation was itself laid out clearly in the Natal case at [18] (own emphasis):
	Judges must be alert to, and guard against, the temptation to substitute what
they regard as reasonable, sensible or businesslike for the words actually
used. To do so in regard to a statute or statutory instrument is to cross the
divide between interpretation and legislation. In a contractual context it is
to make a contract for the parties other than the one they in fact made. The
‘inevitable point of departure is the language of the provision itself’, read in
context and having regard to the purpose of the provision and the background
to the preparation and production of the document.
So, given this express warning, which supports the previous approaches to
interpretation of other documents, is this really what the court meant? It then
justifies taking a moment to relook what the court in fact said in its judgment in the
Natal case.
When more than one meaning is possible than per the Natal case, ‘a sensible
meaning is to be preferred to one that leads to insensible or unbusinesslike results
or undermines the apparent purpose of the document’.
Clearly, the test is just sensibility, whereas the words ‘insensible, unbusinesslike
or undermines the apparent purpose’ merely seem to denote types of thing that
are not sensible and should be used appropriately based on the document being
interpreted.
So, relooking at what the majority judgment of the court says in the Daikin case to
justify its conclusion (own emphasis):
	It is well established that a commercially sensible construction should be
preferred.
Was that that what the court said in the Natal case? Surely not.
It would seem that if a court misapplies the sensibility criteria by seeking, for
example, commercial justification to a statute that is commercially neutral, or
similarly a business element to a trust that has none, the court will misdirect itself
and transgress the Rubicon of interpretation by substituting the court’s words for
those of the legislator, the trustees or the contract parties. This clearly seems to be
what the majority judgment of the court has done in this instance leaving quite an
interpretative conundrum going forward with the rules of interpretation now tainted
with a one-size-fits-all approach that may never have been intended.

NOTE
1 Wallis JA reaffirms that statement in Bothma-Batho Transport v Bothma & Seun Transport 2014 (2) SA 494
(SCA) at [12] where the court went on to say: ‘That summary is no longer consistent with the approach to
interpretation now adopted by South African courts in relation to contracts or other documents, such as
statutory instruments or patents.’
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RESPONSIBILITIES OF THE FINANCIAL INSTITUTION VS
THE CLIENT UNDER FATCA AND CRS

IT IS CRITICAL FOR BOTH FINANCIAL
INSTITUTIONS AND THEIR CLIENTS
TO TREAT THE REQUIREMENTS OF
FATCA AND THE CRS WITH THE
RESPECT IT COMMANDS FROM
A COMPLIANCE PERSPECTIVE TO
PREVENT UNNECESSARY PAIN
WITH HARSH PENALTIES BEING
IMPOSED FOR NON-COMPLIANCE

Although tax avoidance is legally
possible or acceptable, there is a fine line
between tax avoidance and tax evasion.
Certain principles were agreed to at a
G20 meeting in 2009 wherein it was
required to implement more stringent
tax-monitoring measures in an attempt to
combat offshore tax evasion. In response
to the summit, the US was effectively the
‘guinea-pig’ by introducing the Foreign
Account Tax Compliance Act (FATCA) that
was passed into US law in March 2010.
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Owing to the potential of other G20 jurisdictions formulating their own version
of FATCA, a global standard was introduced by the OECD known as the
Common Reporting Standard (CRS).
The intention of FATCA and CRS is to leverage off of anti-money laundering
(AML) / know your customer (KYC) and target the global financial industry
as the mechanism to identify and report to revenue authorities on persons
potentially evading tax due to a failure to disclose accounts/investments held
offshore.

SO, WHAT ARE THE RESPONSIBILITIES OF THE FINANCIAL
INSTITUTION?
In a nutshell, financial institutions (typically being banks, insurance companies,
investment entitles and custodial institutions) are required to:
•

Implement customer due diligence procedures to solicit whether a
customer holds more than one citizenship, nationality or residency
for tax purposes based upon the laws of that jurisdiction – thus the
determination is not limited to a single tax residency and should
include all tax residencies/obligations/liabilities held both locally and
internationally for individuals and entities. This involves requesting a
self-certification which is a declaration by the client of his/her/the entity’s
tax residency(ies); and specifically, to an entity, the entity’s classification
under FATCA and CRS as either a financial institution or an active or
passive non-financial entity (NFE) and requires additional steps where the
entity is a passive NFE.

•

Perform a ‘reasonability test’ of the self-certification received − this is
a test to determine if the self-certification provided is true and correct.
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The intent is to compare the tax
residency declared to information
collated as part of the on-boarding
process (for example KYC information)
to determine if there is a conflict in
the information that would render the
self-certification unreliable.
•

Perform a remediation exercise on the
existing customer base to determine
the same.

•

Report customers to SARS who will
in turn report the customer to the
revenue authority of the jurisdiction
concerned.

The above appears simple but is a tricky
question to get right – given that it is not
limited to income tax and ‘what is your tax
residency or residency for tax purposes’
doesn’t quite fit the requirement of ‘any
tax’ given that financial institutions don’t
want to go down the road of performing
a tax analysis, and under ordinary
circumstances may not give tax advice.
Where compliance is not met, the financial
institution may be subject to fines under
the Tax Administration Act.
Although this places an administrative
burden on the financial institution, they
are not alone when it comes to being
fined. The ordinary person and companies
are affected with the responsibility to
provide the correct information to a
financial institution. Where information is
not provided, such a person that fails to
provide or refuses to provide information
may be reported to SARS as ‘noncompliant’ and may be subject to a fine
under the Tax Administration Act.

SO, WHAT EXACTLY ARE THE
RESPONSIBILITIES OF THE CLIENT?
This obviously depends on whether you
are an individual or a registered company
(legal entity).
Individuals are to certify all jurisdictions
within which they have tax liabilities/
obligations regardless of whether tax is
owed / to be paid or not and provide the
tax reference number per jurisdiction
where such a number has been issued. A
failure to provide a tax reference number
will not render you non-compliant provided
that you can state reasons why you don’t
have a number – thus if you are only South
Africa tax resident, as the submission of
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a tax return is currently voluntary and is based upon a threshold, you may not
be in possession of a tax reference number even though SARS may have
issued you with one. What would render you non-compliant is typically where
you fail to confirm your tax residency or refuse to provide the requested
information.
Entities are to certify the same re the provision of its tax residency and to
what the company’s classification per its business activities would be under
each regime (as this can be different). In addition, the information on the
controlling persons of the entity and their tax residency(ies) held may be
required in specific cases.

IS DOMESTIC LAW APPLICABLE?
Guidance from the CRS commentaries provides that, in general, the
domestic laws lay down the conditions under which an individual or entity are
to be treated as fiscally resident. An individual/entity will/may be resident for
tax purposes if he/she pays or should be paying tax therein by reason of his/
her/its domicile, residence, in the case of an entity the place of management
or incorporation, or any other criterion of a similar nature, and not only from
sources in that jurisdiction. An entity that has no residence for tax purposes
shall be treated as resident in the jurisdiction in which its place of effective
management is situated.
Currently, SARS are looking at amending the regulations to ensure that
the collection of the information is mandatory in that an account cannot be
opened without the requisite certification of a person’s/entity’s tax residency.

NOTE
1 Commentary on Section IV concerning due diligence for New Individual Accounts item 4;
commentary on Section VI concerning due diligence for New Entity Accounts item 7.
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GAAR AND OTHER RULES
SEEKING ANTI-AVOIDANCE MEASURES OF A GENERAL
NATURE AND SCOPE
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FROM A SOUTH AFRICAN
TAX PERSPECTIVE, THE RISK
ASSOCIATED WITH LEGISLATING
MORE SAAR PROVISIONS IS
EVIDENT – IT COMPLICATES
TAX LEGISLATION WHILE THE
OBJECTIVE SHOULD BE TAX
SIMPLIFICATION

The tax arena provides an ideal
playground for the hide-and-seek
game, especially if one considers that,
worldwide, taxpayers attempt to avoid
taxes, while tax authorities implement
general anti-avoidance rules (GAAR),
specific anti-avoidance rules (SAAR) and
targeted anti-avoidance rules (TAAR).
The International Fiscal Association
(IFA)1 conference held in Seoul, Korea, in
September 2018 discussed the topic at
length.
Worldwide, governments need to
influence the economy of a country
through the use of government revenue
collections and spending thereof. It is
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commonly known that the main source of government revenue collections
consists of the levying of taxes through tax laws. Tax laws should therefore
incorporate the ethical principles of accountability, transparency and
consistency to ensure that taxpayers pay their fair share of tax.
Taxpayers’ behaviour to take advantage of gaps and loopholes in tax
laws would lead to an imbalance of their social responsibility which is to
ensure sufficient taxes are paid to enable the government to provide public
services, including support to those less advantaged. Taking such advantage
and avoiding tax is simply not ethical. Given taxpayers’ behaviour, many
governments implemented SAARs and TAARs in their tax laws to address
tax avoidance and revenue collection leakage.
The IFA discussion broadly defined a SAAR as a set of limitations or specific
tests while accepting the legitimacy of transactions, but denying the tax
benefits by either disallowing the expenditure or attributing the income.
For example, the controlled foreign company (CFC) regime in South Africa
does not unwind any investment situated in a more favourable tax rate
country, but it does attribute some of the income to the CFC's South African
shareholder. Similarly, the South African transfer pricing regime empowers
the South African Revenue Service (SARS) to adjust the price between
connected persons to a cross-border transaction for the supply of goods
or services to reflect an arms-length price. Section 7C of the Income Tax
Act 58 of 1962 (the ITA) also has the characteristics of a SAAR, having
been introduced to address estate duty and donations tax avoidance when
a person transfers wealth through an interest-free loan or below market
interest rate loan.
The IFA discussion also noted that, in addition to SAARs, certain countries
such as the United Kingdom, the United States, New Zealand and Japan
have TAARs. TAAR was defined as a section that prevails over a set of
specific provisions that are being abused, taking into account a main purpose
test. South Africa also has a few well-known TAARs, such as the ringfencing of assessed losses of certain trades and debt reduction rules.
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The IFA issue paper noted that ‘with
the emergence of new industries and
a gradual increase in the complexity of
economic activities, it becomes more and
more difficult to solely rely on SAARs to
combat tax avoidance … At this juncture,
the need for a general anti-avoidance rule
(“GAAR”) arises’.
It was noted that governments worldwide
consider GAAR as a key component to
adopt in their legislative framework, given
public criticism of tax avoidance, declining
tax revenue streams and high levels of
public debt. The importance of GAAR
is evident from the inclusion thereof
in Base Erosion Profit Shifting (BEPS)
Action 6 released by the Organisation for
Economic Co-operation and Development
(OECD) addressing anti-treaty abuse
and tax avoidance in the Multilateral
Instrument (MLI), as well as the European
Union reaching an agreement on the
Anti-Tax-Avoidance Directive (ATAD) and
Japan’s reconsideration to incorporate
GAAR after being unsuccessful in a few
big-ticket tax disputes. South Africa also
has a long history of GAAR having first
introduced it in 1962, with an amendment
of ‘impermissible tax avoidance
arrangements’ during 2006.
GAAR is a ‘catch-all’ provision to curb a
tax scheme or transaction that results in
a tax benefit or advantage in favour of a
taxpayer, given such taxpayer’s intent to
escape paying taxes. The panellist of the
IFA discussion noted that if governments
wish to implement GAARs as targeting
mechanisms against tax avoidance, the
sole purpose and policy should be to only
restore tax liability where the ordinary tax
provisions have failed to impose tax as
government intended.
By implementing GAAR, legal uncertainty
is, however, likely to be created given
the wide margin for interpretation that
is based on principle. It can also infringe
on taxpayers’ freedom of managing
their legal and economic affairs. The IFA
discussion emphasised that ‘Courts can
kill, stunt, modify, or support a statutory
GAAR’. The courts therefore have the
difficult task of defining the scope of
GAAR by interpreting and developing it
to create certainty. However, certainty
can only be created if tax authorities
refer matters to the courts to define the
relevant test to characterise an avoidance
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or abusive behaviour, determine whether the subjective intent of the
taxpayer should be considered or not, and determine what weight should be
attributed to the tax and non-tax motives. For example, the IFA discussion
noted that France introduced statutory GAAR since 1941, but the legal
test was re-written due to case law in 1981. 2006 case law furthermore
expanded the scope and refined the test, which led to the introduction
thereof into the French tax legislation during 2008.
The consequences of GAAR would be the restructuring of a transaction
to deny the tax advantage, which can be a blunt instrument as it does
not differentiate between transactions marginally over the line versus an
obvious scheme. However, if a GAAR penalty regime is implemented, it can
gradually address how the taxpayer’s behaviour and knowledge lead to the
violation of GAAR. The IFA discussion noted that the rates of such penalties
vary in the world, ranging from no penalties (Belgium, Canada, Luxembourg,
the Netherlands, Norway, Peru, Poland and Switzerland) from a low rate of
15% in Israel to a maximum rate of 180% in Italy. South Africa seems to
be more than double the average, noted to be around 70%, levying a 150%
penalty on a standard intentional tax-evasion matter. The concern was also
raised at the IFA discussion that litigation focuses only on whether there
has been tax avoidance or not while neglecting the necessary focus on the
downstream consequences such as penalties, interest and criminal charges.
Compared to the civil law doctrine, tax anti-abuse rules allow the state to
impose and sometimes collect taxes without waiting for a judicial decision.
South Africa is no different, as section 164(1) of the Tax Administration Act
28 of 2011 (the TAA) confirms that the obligation to pay tax and SARS’ right
to receive and recover tax will not be suspended pending the decision of a
court of law. Keeping in mind that a taxpayer may organise his or her affairs
in a tax-efficient manner, the importance and need of taxpayer safeguards
were stressed at the IFA discussion. Incorporating safeguards within GAAR
will also ensure that the ethical scale is not tipped in circumstances where
tax authorities may abuse such powers for revenue collection, political
or other reasons. Some of the most common types of safeguards were
mentioned, like the burden of proof doctrine, independent advisory panels,
advance tax rulings, and the taxpayers’ bill of rights or service charter.
The IFA discussion concluded that complex matters that need to be
balanced and considered during GAARs' application include the national
interest or fiscal base, taxpayer protection, and the dislike towards tax
avoiders. Only where the schemes are designed to circumvent the SAARs
and TAARs should the risk arise for GAAR application.
The implementation of GAAR's within a tax system is a sensitive issue
which is fundamental to a government’s tax policy. It can create uncertainty
if the judiciary does not define the scope thereof by interpreting and
developing it through case law. In summary, GAAR should therefore only be
adopted if a country’s tax and legal system is ready for it.
The IFA discussion noted that TAARs do not have similar safeguards as
GAAR, which may lead to even greater concerns in terms of the rule of
law. Hence, as an alternative, governments could rather lean more towards
specific SAAR provisions which are designed to counter certain problems
that have been identified.

NOTE
1 IFA is an organisation which was established in 1938 with its headquarters in the Netherlands.
It studies the international and comparative fiscal law and the financial and economic aspects of
taxation with the objective to advance such fiscal law. The annual conference selects subjects that
take into account current fiscal developments and changes in local legislation.
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