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SUPPLY OF LOW-INCOME HOUSING
ZERO-RATED OR NOT?

15 MIN

CONTRACTORS THAT RENDERED
SERVICES BEFORE JANUARY 2017
SHOULD CAREFULLY EVALUATE
WHETHER THEIR SERVICES WERE
CORRECTLY ZERO-RATED

In the recent case of The Commissioner
for the South African Revenue Services v
Amawele Joint Venture CC, the Supreme
Court of Appeal (SCA) considered whether
the three housing projects under the
Emergency Assistance Programme (EAP)
and the Rectification and Revitalisation
Programme (RRP) which was undertaken
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by Amawele for the KwaZulu-Natal Provincial Department of Human
Settlements, were zero-rated supplies in terms of section 11(2)(s) read with
section 8(23) of the Value Added Tax Act 89 of 1991.
Amawele contended that it was not liable to charge, collect and pay valueadded tax (VAT) to SARS at the standard rate of VAT (that is, 14%) as the
services it supplied to the department qualified for zero-rated relief on a historic
basis, from July 2008 to September 2010. Since Amawele had previously
accounted for VAT at the rate of 14% on its services, it sought a refund of
amounts that were, in its view, erroneously paid to SARS. In response to
this claim for a refund, SARS conducted an audit and issued an additional
assessment to Amawele in the amount of R38 million.
Amawele appealed to the Tax Court against this additional assessment. The Tax
Court upheld Amawele's contentions and set aside the additional assessment.
SARS appealed to the full court of the Gauteng Division of the High Court and
the matter eventually found its way to the SCA.
The issue before the SCA was whether Amawele's contention that the services
it supplied to the department under the three contracts qualified for zero-rated
relief. The SCA went into the history of the Housing Subsidy Scheme to reach
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their decision on whether section 11(2)
(s) read with section 8(23) of the VAT
Act applied to the projects undertaken
by Amawele. The SCA concluded
that none of the services rendered by
Amawele in terms of the three projects
fell within the seven components of
the scheme and that all three contracts
were undertaken in terms of two new
national housing programmes, namely
the EAP and the RRP.
The legislative history traversed by the
court revealed that when the VAT Act
was amended in 2003, to provide for
zero-rating of the deeming provision
of services to public authorities and
municipalities funded by the scheme, it
did not apply to the EAP and the RRP
as these national housing programmes
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were not in existence at the time.
In order for payments to vendors
in respect of projects falling under
either the EAP or the RRP to qualify
for zero-rated relief, it needed to be
demonstrated that, after their creation,
something occurred to bring them
within the scope of the scheme.
The SCA concluded that all the evidence
showed that the scheme referred to in
section 8(23) of the VAT Act, from 2003
until 2010, was the scheme that had
existed since 1994. Neither the EAP
nor the RRP formed part of the scheme
and there was no evidence to show that
either of them had, after their creation,
been incorporated in some way into
the scheme. The services rendered
in respect of the three projects were

rendered directly to the department and
Amawele had an obligation to charge,
collect and account for VAT at the rate
of 14% on the supply of these services.
In conclusion, the confusion caused
by the wording of section 11(2)(s)
read with section 8(23) will not be
repeated as both were repealed and
replaced in January 2017. In light of
the SCA judgment, contractors that
rendered services before January
2017 should still carefully evaluate
whether their services were correctly
zero-rated in terms of section 11(2)
(s) read with section 8(23) of the VAT
Act; it goes without saying that the
incorrect application of zero-rating could
be a huge financial hurdle for these
contractors.
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THE TAX ADMINISTRATION ACT
THE ADMINISTRATIVE UMPIRE FOR UNREASONABLE DELAYS BY SARS

30 MIN

SOMETIMES IT JUST DOESN’T
SEEM FAIR. PUNITIVE MEASURES
AGAINST TAXPAYERS ARE SWIFT
AND STRESSFUL. WHAT MANY
TAXPAYERS DON’T KNOW, IS
THAT THE TAX ADMINISTRATION
ACT (TAA) HAS THE ROLE OF
ADMINISTRATIVE UMPIRE,
ENSURING THAT SARS, TOO, PLAYS
FAIR. SARS NEEDS TO BE EFFICIENT,
ECONOMIC AND EFFECTIVE; ACT
IMPARTIALLY, FAIRLY, EQUITABLY
AND WITHOUT BIAS. AND NO,
SARS MAY NOT BE SLOW-FOOTED
CAUSING UNREASONABLE DELAYS

The South African Revenue Service (SARS),
as part of a move to boost its revenue
collection, is reportedly looking to nail 300
000 companies with penalties for failure to
submit corporate income tax returns.
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It is therefore important to know your rights and how to deal with
unreasonable delays, and in this article, I give an overview of the rules, the
penalties and the route to justice when SARS are totally out of line.

STATUTORY RULES GO BOTH WAYS
The Tax Administration Act (TAA) is vocal about the sanctions when taxpayers
fail to adhere to statutory obligations timeously. The sanctions are punitive,
and in some instances, criminal liability may even follow. On the other hand,
the Act is unfortunately reticent about sanctions that follow when SARS
officials fail to perform their function diligently and without delay. The problem
is, delays on the part of SARS happen all the time. The frustration is made
worse by the fact that remedies available to members of the public often fall
outside the scope of the Act itself.

SARS TIGHTENS THE SCREWS
The pressure is on … SARS is tightening the screws in terms of tax
collection and compliance. According to the former Finance Minister,
Nhlanhla Nene, a lack of trust in SARS has led to a reduction in tax
compliance. Regardless of the cause, the result is the same – a substantial
tax shortfall of R49 billion this year.
The deficit needs to be rectified and more and more taxpayers, regardless
of whether they are compliant, are going to be put under the microscope.
The number of tax audits is expected to increase dramatically. SARS
cannot approach tax compliance willy-nilly, though. There are strict
administrative regulations − some of which are specifically about
unreasonable delays.
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SARS’ obligations to perform their functions diligently
and without delay is embedded in a number of
administrative regulations including the Constitution, the
SARS Act, the Promotion of Administrative Justice Act
(PAJA), the TAA and Common Law:
•

Section 195 of the Constitution requires SARS (or
any public official) to, inter alia, perform its functions
with a high standard of professional ethics; act in an
efficient, economic and effective manner; and act
impartially, fairly, equitably and without bias.

•

Section 4(2) of the SARS Act gives further effect
to these principles. It is a mandatory provision,
requiring SARS to comply with section 195 of the
Constitution.

•

Section 33 of the Constitution also requires SARS to
act in a manner that is reasonable, procedurally fair
and lawful.

•

PAJA ensures that section 33 of the Constitution
happens. It provides the public with a remedy to
approach a High Court in instances where delays are
unreasonable.

•

In cases where SARS takes longer than a period
of 90 days to make a decision or adjudicate an
application, an objection or an appeal, a taxpayer can
invoke section 6(2)(g) of PAJA. This entails:
o

Approaching the High Court for relief

o	Compelling a government official to perform its
functions within a time period as required by
an Act, or within a reasonable period of time
as required by the common law. A reasonable
period of time in terms of the common law is
deemed to be 90 days.
As a taxpayer, your eyes are probably glazing over just
reading the laws and available remedies for disputes with
SARS. It’s not surprising that taxpayers are rarely able or
equipped to challenge SARS.
The good news is that there are tax experts who are able
to navigate through this maze of administrative channels
and assist you.

WHAT’S GOOD FOR THE GOOSE, IS GOOD FOR
THE GANDER
The rules ensure that both the taxpayer and SARS
play fair. Rule 56 of the TAA makes provision for either
SARS or a taxpayer failing to comply with a time period
or obligation prescribed under the rules. The nondefaulting party can apply to the Tax Court for default
judgment against the defaulting party. Simply put,
delays by either SARS or the taxpayer can be referred to
the Tax Court.
The effect of this rule is that if there is an unreasonable
delay, a failure to perform its function within the time
period set out by the rules, SARS can be called out. In
this instance, via dispute resolution proceedings, the
taxpayer can ask that only the original tax assessment is
applied and that any additional assessments be adjusted
accordingly by way of Rule 56 proceedings.

REMEDIES FOR THE TAXPAYER
Dr Daniel N Erasmus, international tax expert, says:
‘The question remains that, should they fail to do so,
what remedies are available to the taxpayer?’ Some of
these are:
Mandamus
Mandamus is from the Latin ‘We command’, which is
exactly what happens. It is a judicial remedy in the form
of an order from a superior court to any government,
subordinate court, corporation, or public authority.
The Tax Ombud
Taxpayers can also lay complaints with the Tax
Ombud (a second umpire) in cases where delays are
unreasonable. The Tax Ombud may assume jurisdiction
over matters that are procedural, such as unreasonable
delays.
Experts holding your hand

ALTERNATIVE CHANNELS FOR UNREASONABLE
DELAYS
Remedies for unreasonable delays are not only contained
in the provisions and principles of Administrative Justice.
They are also contained in the Rules and Regulations
promulgated under the TAA.
As an example, the rules specifically require SARS
to adjudicate and decide upon an objection within 60
days, and an appeal must be accepted or rejected for
alternative dispute resolution (ADR) within 30 days.
There are numerous rules that similarly set out certain
time periods that need to be adhered to by SARS.
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‘Taxpayers should be aware of their rights and remedies
in instances where there are unreasonable delays on
SARS’ part,’ says Melanie le Roux, MD of GreatSoft
Financial Services, ‘especially where such delays can
cause ongoing prejudice, and in some cases even
damages. Be sure to consult a tax expert to advise you
on the remedies at your disposal.’
Before it’s game, set and match. Against you.
If delays are part of a tax audit or any dispute resulting
from such an audit, tax risk insurance provides access
to experts in constitutional and tax law. They will know
all the avenues open to you in accordance with rules
and administrative regulations around tax audits.
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VAT
ROLLING VAT REFUNDS

15 MIN

CHALLENGES IN OBTAINING VAT
REFUNDS HAVE NOT ONLY BEEN
CONFIRMED BY SAICA’S OWN
RESEARCH1 BUT REAFFIRMED BY
THE OFFICE OF THE TAX OMBUD
AND EVEN THE NUGENT SARS
INQUIRY. HOWEVER, BUSINESS
NEEDS TO CONTINUE, AND
BUSINESS PEOPLE MAKE PLANS TO
KEEP THEIR CASH FLOW ALIVE
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‘Cash flow is king’ is a saying used in all businesses and for small
businesses with limited access to credit and equity markets, cash is the
lifeblood of their business. The main cause of SME failure is in fact cash flow
related.2 Therefore, all forms of cash flow remain critical, including refunds
from SARS. The mere deferral of payment is in itself detrimental to SMEs
with late payments by government and big business ranked as second and
third in the biggest obstacles for SMEs.3
Value-added tax (VAT) refunds are no exception.
SARS’ systemic non-payment and late payment of VAT refunds 4 has also
forced business to find alternate ways to manage their cash flows or face
closing their doors. One of these mechanisms has been to ensure that no
or small refunds become due by deferring input tax claims to subsequent
periods where output taxes would have been payable. A lesser group of
vendors may also try to avoid SARS audits altogether by decreasing the size
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of VAT refunds through spreading it
over a longer period. This practice,
however, seems misguided and less
legitimate a concern, as the quantum
of the refund is not the only risk factor
that triggers a SARS audit.
The deferral is achieved by the
vendor voluntarily claiming only a
percentage of or specific input taxes
in later periods in the VAT201. This
conundrum came up in a recent
technical discussion group, which then
begs the question, is this practice
within the confines of the law?
It should be acknowledged that the
deferral comes at a significant cost to
business who will not have access to
this money as working capital or may
have to defer for many months, losing
interest as well. However, this is seen
as a smaller cost than having SARS
defer a large refund or even worse,
unnecessarily dispute it for months,
and still requiring full payment in the
following months of all outputs taxes
due.
SARS seems to have caught up on
these practices and notwithstanding
SARS’ conduct contributing to its
creation, it seems to frown upon it.

VOLUNTARY INPUT TAX
ADJUSTMENTS
The voluntary adjustment is made on
the VAT201 return, so the calculation
seems to be the starting point to
the enquiry. Section 16(1) of the VAT
Act states that the tax payable by a
vendor shall be calculated by him in
accordance with the provisions of this
section …
Section 16(3)(a)(i) VAT Act then also
provides (own emphasis):
Subject to the provisions of
subsection (2) of this section and
the provisions of section 15 and
17, the amount of tax payable in
respect of a tax period shall be
calculated by deducting from the
sum of the amounts of output
tax of the vendor which are
attributable to that period …, the
following amounts –
… the amounts of input tax –
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(i)

In respect of supplies of
goods and services … made
to the vendor during that tax
period.

So, it would seem on the face of it
that on the normal parlance of the law
that output tax and input tax shall be
reckoned in the tax period that they
occur. Therefore, if this is the only
governing law then the practice of
VAT refund rolling cannot be legally
achieved as the inputs are set off
voluntarily in subsequent periods.
This is not the end of the matter,
however.
The first proviso to section 16(3) states
(own emphasis):
Provided that –
(i)	Where any vendor is entitled
under the proceeding
provisions of this subsection
to deduct any amount in
respect of any period from
the said sum, the vendor
may deduct that amount
from the amount of output
tax attributable to a later tax
period which ends no later
than 5 years after the tax
period during which –
(aa)	The tax invoice for that
supply should have been
issued as contemplated in
section 20(1) …
The proviso clearly seems to provide
a discretion to the vendor to deduct
the input tax from the output in a later
period, thus allowing refund rolling.
In principle, SARS should have no
qualms as the fiscus actually financially
benefits from this practice and should
disappear once refunds are paid
timeously.

Act refers to ‘the amounts of input tax
– (i) in respect of supplies of good and
services’. Arguably this denotes the
input tax on the goods and services
collectively. Though many may argue
that the scheme of VAT is input per
invoice, as it is the context and the
preferred interpretation.
A further hurdle to the percentage
basis is that of discharging the
onus of which specific inputs were
deferred and providing SARS with
those specific invoices. Though a
retrospective reconciliation may be
possible, it would administratively
burdensome to compile an exact
percentage amount. For example, if
the total inputs were R100 and 20%
was deferred (that is, R20), then if
none of the invoices is exactly R20,
with the least R10 and the second R12,
then it would be difficult convincing
SARS that only part of the R10 or R12
invoice was deferred and no double
claim in the subsequent period existed.
Invariable the R10 invoice may have to
be forfeited as a reconciling difference.

CONCLUDING REMARK
In conclusion, it would seem that the
rolling of VAT refunds is in fact allowed
by law but that vendors should at least
apply the specifically identified invoice
method and not a percentage basis.
The former methods make it easier
to track specific input amounts and
reference them to specific invoices,
allaying SARS fears of any abuse or
double counting. Vendors are however
warned that this practice may still
raise concerns at SARS and trigger
unwanted audits − the very thing
some vendors were trying to avoid by
decreasing refund amounts.

PERCENTAGE ON AGGREGATE
VS SPECIFIC INVOICE INPUTS

NOTES

The second question that arises is
whether both methods, either being
a percentage of total inputs or an
aggregate specific input per invoice,
would be acceptable in law as the
deferred amount.

2 S AICA 2016 SME Insights Report.

1 S AICA 2016 VAT Refund Survey and Report.
3 S AICA 2015 SME Insights Report.
4 Tax Ombud’s Report on the Investigation in
terms of section 16(1)(b) TAA 2011 into alleged
delayed payment of refunds as a systemic and
emerging issue, 28 August 2017.

In this regard section 16(3)(a)(i) VAT
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TAX LAW
CAN TAX LAW REALLY BE MADE SIMPLER?

SOME TAKEAWAYS FROM THE
RECENT TAX SIMPLIFICATION
SYMPOSIUM
The Tax Simplification Symposium
held on 10 and 11 October 2018 and
culminating in a summary seminar for
SAICA members on 12 October revealed
some interesting common themes in the
context of tax simplification, not least of
which is that there is no clear view on
what ‘tax simplification’ really means.

Finally, in the South African context, the Tax Administration Act (28 of
2011) is considered to be easily understood and implemented. However,
the Income Tax Act, which was first promulgated in 1962, now comprises
a ‘mish-mash’ of the amendments that have taken place over the last
56 years, and the readability of the Act could quite easily be improved
purely by rearranging the sections to follow a logical order. This could be
effected almost immediately without having to re-write any of the sections
themselves, which could open up risks of loopholes.
The symposium itself revolved around the presentation of a number of
research papers which had been prepared by and through a collaboration of
tax academics and tax practitioners from around the world.
The presentations uniformly determined that tax complexity and thus
its converse, simplicity, can be looked at by reference to both legislative
factors and administrative factors (the latter is termed ‘effective’ simplicity).

Nevertheless, what did become clear
is, first, that if ‘simplification’ is defined
by, or leads to, certainty, trust increases
between taxpayers and their tax
authority, which ultimately improves
compliance and therefore collections.

On the legislative side, one might look at the number of exemptions,
incentives or anti-avoidance provisions, the number of pages, the
readability (often determined by reference to a readability index), the
effectiveness of guidance on the legislation, the number of taxpayers
affected by a specific provision or set of provisions and the frequency
of changes. All of these combined lead to lack of certainty for taxpayers
which depicts complexity.

Second, simplification is not always
necessary, especially in the context of
complex businesses or complex business
arrangements affecting only a few
taxpayers.

On the administrative side, one might look at the information required
to comply and the aggregated compliance burden both for the taxpayer
and the tax authority. As John Whiting, former head of the Office of Tax
Simplification in the UK (yes, such an office really does exist in the UK
and similar initiatives have taken place in New Zealand and Australia) said,
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A look at Ethiopia’s small business tax rules, however,
caused the South African contingent to breathe a sigh of
relief at our relatively simple provisions when compared to
the Ethiopian regime.
Dr Brian Keegan (Head of Tax at the Irish Institute of
Chartered Accountants) perhaps provided the ultimate
answer to simplicity when he explained the Irish
experience. Removing all incentives and rebates and
reducing the tax rate to 12,5%, which has prevailed for
many years (there is certainty as to the rate continuing) has
made the tax regime in Ireland easy to understand and to
comply with. There is little need for complex anti-avoidance
provisions, as there is little tax to avoid. Ultimately this
appears to have resulted in more tax collected. He did,
however, indicate that the administrative side of things is
not as easy as the legislative side.
Interestingly, it was pointed out that the Davis Tax
Committee’s corporate report suggested removing
incentives from the South African legislation and replacing
them with an overall reduced tax rate. The report made
it clear, however, that without other business-friendly
policies, such a move (even in a stronger economic
environment than South Africa is currently in) would not
necessarily succeed in its objective. Dr Keegan conceded
this point.

‘Taxpayers should understand what is required and how to
comply.’
It was universally agreed that technology can
help immensely with simplifying the compliance
(administrative) burden for taxpayers and tax
administrations. However, this is reliant on accessibility
to the technology. Surprisingly, we were told by Nina
Olson, National Taxpayer Advocate for the USA, that of
150 million taxpayers in the US, 41 million don’t have
access to broadband in their homes and around 14
million don’t have any access at all.
From a South African perspective, reference was
specifically made by the speakers to the medical aid
rebates (one needs a postgraduate degree to understand
the legal sections although most taxpayers claim the
rebate) and pension provisions for individuals.
For corporates, transfer pricing (the most complex
for relevant corporates when read together with the
OECD guidelines supporting section 31, as well as
the local Government Gazettes), controlled foreign
companies (complex in readability and length, as well as
administratively burdensome − the comment was made
that this is perhaps overly so for a developing country
like our own), corporate rules (group tax was debated
but not concluded on) and small business tax legislation
were referred to in order to demonstrate both legislative
and administrative complexity.
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It was only in the very last presentation that Professor
Jinyan Li from Osgoode Hall Law School in Canada advised
that she had read the South African Income Tax Act and
found that there to be little logic in much of its flow. She
pointed out that even the charging provision itself, in
section 5, is very awkward: it levies income tax on ‘taxable
income received or accrued’ − can one really receive or
accrue ‘taxable income’, which is a term defined by a
number of other terms – ‘income’ and ‘gross income’ −
and takes into account deductions? The product of these
defined terms is then combined to provide a set of rules for
determining the ’taxable income’ based on the provisions
in the Act. The Minister must then, separately, determine
the rates to be applied to the taxable income, which are
changed (one of the indicators of complexity) annually.
To further demonstrate her point, Professor Li gave the
example of withholding taxes which sit in sections 47A
to 50D (for entertainers, interest and royalties) but with
turnover tax for micro businesses in between (sections 48
to 49) … perhaps viewed as a withholding tax on oneself?
… and then only again in section 64D for dividends, thus
making it very difficult to find all the different withholding
taxes. (She did not even mention section 35A for
immovable property − perhaps because it is not a final tax?)
Her suggestion was that, as a starting point, the South
African Income Tax Act could be rearranged to give the
sections a more logical flow. Perhaps if nothing else is
taken from the symposium by Treasury and SARS (who
both had representatives present), this could be the one
suggestion easily actioned.
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