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THE WORLD IS YOUR OYSTER … 
The Third Industrial Revolution introduced the Internet to the world. Business 
and individuals alike broke free from the confinement of physical borders and 
as a result, any business and/or individual could start with international trade.

The Fourth Industrial Revolution has subsequently saluted the world and 
brought with its inventions like artificial intelligence, the Internet of Things, big 
data analytics and the like. This enabled businesses and individuals to conduct 
business globally with ease from any device and/or platform.

DIGITAL TRANSFORMATION … OF TAX
While businesses and individuals were awed by the exponential change and 
innovation of technology, tax has also undergone a significant transformation. 

From a value-added tax (VAT) / goods and sales tax (GST) perspective, 
goods that were classified as ‘goods’ per the VAT/GST Acts have now 
transformed to ‘services’ as per the definitions of the various VAT/GST Acts 
globally. An example is 3D printing. We are now able to purchase a ‘product’ 
electronically but instead of it being sent to the client via the post the blueprint 
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ADMINISTRATION WORLDWIDE

30 MIN

mailto:https://www.saica.co.za/Members/OnlineTrainingSSO/tabid/2110/language/en-US/Default.aspx?subject=


accountancysa.org.za    57   February 2019

is downloaded instantly and printed in 
the comfort of the client’s home with a 
3D printer. 

From a corporate income tax 
perspective, the digitalisation of 
the economy has changed the way 
businesses are structured, how 
business is conducted and how value is 
created. (Thought you were Facebook’s 
client? No, you are its inventory …)

THE PROTECTION OF THE TAX 
BASES PER COUNTRY 
The effect that the digitalisation of 
the economy had on tax authorities 
globally is significant and has major 
consequences for tax authorities 
globally as the tax base has a direct 

effect on a country’s ability to stimulate 
economic growth and development. 

To date, tax authorities have used either 
substantive or enforcement jurisdiction 
in order to enforce taxes. Physical 
borders of a country were used as the 
determining factor, and hence these 
jurisdictions were easily identifiable. 
With the introduction of the Internet, 
these physical borders were, however, 
eliminated and the question arose 
among tax authorities as to who may 
collect the taxes. 

INDIRECT TAXES (VAT AND GST)
It became clear that developing 
countries’ tax basis might increase 
significantly due to the digitalisation of 

the economy (due to higher economic 
activity and attraction of global users/
clients) and that developing countries’ 
tax base might erode due to the latter.

From a VAT/GST perspective, the 
Organisation for Economic Co-
operation and Development (OECD) 
has recommended that tax authorities 
may collect taxes in the country/
jurisdiction where consumption takes 
place. 

As at the end of December 2018, 
various countries have amended their 
VAT/GST Acts in order to accommodate 
digital services. Table 1 gives a global 
overview of countries which have 
amended or are in the process of 
amending the relevant legislation.

The above shows that there is 
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THE TAX PREDICAMENT 
WITHIN THE DIGITALISED ECONOMY

Jurisdiction (in 
alphabetical order) Action taken / proposed action to be taken

Implementation 
date

Albania VAT payable based on destination principle mechanism 1 January 2015

Angola Angola is to replace its existing 10% consumption tax regime with a 14% 
value-added tax system from 1 January 2019

1 January 2019

Argentina Indicated in October 2017 that 21% tax will be collected from non-residents 
supplying digital services to Argentina-based consumers

1 February 2018

Australia GST of 10% is charged on all digital services provided by foreign suppliers to 
Australian consumers

Australia introduced rules for intermediaries to be liable to collect and remit the 
Australian GST in order to simplify the process

1 July 2017

Bangladesh 5% VAT was proposed in 2018 on all types of ‘virtual business’ Proposed 2018/19 
budget year

Belarus 20% VAT is applicable to all supplies of digital services to Belarus consumers 
by foreign suppliers

1 January 2018

Botswana The current VAT rate is 12% − self-assessment basis No information 
available

Brazil A Brazilian state agreement (Convêtio ICMS 106/2017) indicated that Brazil 
intended to tax digital services via the state tax mechanism (ICMS). However, 
the intended imposition of tax was put on hold after a favourable ruling for 
the Brazilian Association of Information and Communication Technology 
Companies (Brasscom). The association filed a petition against the imposition 
of ICMS on software download and streaming and won the preliminary 
injunction and the implementation of the ICMS was suspended

Implementation date 
was suspended

Canada Canada has indicated the intention to levy Canadian sales tax on foreign-
supplied digital services in 2017 but has not implemented formally. The self-
assessment mechanism by a customer currently applies

Not applicable

Chile Chile’s finance minister announced in June 2018 that 10% tax will be collected 
on foreign supplied services to Chilean residents if set requirements are met 
for the services rendered

No information 
available

China The imported commodities retailed through the cross-border e-commerce 
shall, according to the types of goods, be subject to import VAT

Imported goods retailed through cross-border e-commerce are subject to set 
single transaction limits of CNY2 000, and annual individual limits of CNY20 
000. The tariff for any commodities imported within these transaction limits 
are fixed at 0% temporarily and the exemption for import VAT and consumption 
tax are cancelled and temporarily levied at 70% of the statutory tax. Where 
the single transaction is beyond the single transaction limits and the annual 
transaction limits and the dutiable price is greater than CNY2 000, for single 
indivisible goods, the tax is levied in full

2019

Columbia Foreign suppliers should register. 19% VAT will be collected from foreign 
suppliers for digital services

1 January 2018

Egypt 14% consumer-based method is in place – no specific legislative amendments 
regarding digital services

N/a

European Union 28 EU member state-imposed consumer-based VAT rules where electronic 
services are rendered by foreign suppliers. Foreign suppliers are required to 
register as vendors in the EU. The VAT percentage varies depending on the 
location of the consumer within the 28 EU member states. The rules only apply to 
business-to-consumer (B2C) and not to business-to-business (B2B) transactions

1 January 2015

France 20% VAT is levied and payable on digital services rendered by foreign suppliers 1 January 2015

Ghana Foreign suppliers of digital services provided to persons for use or enjoyment 
in Ghana are required to register for VAT where the threshold for registration 
is satisfied. However, where the services are provided through a VAT-
registered agent, the non-resident person is not required to register. The 
current VAT rate is 15%

2013
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Jurisdiction (in 
alphabetical order) Action taken / proposed action to be taken

Implementation 
date

Gulf Cooperation 
Council (GCC)

The six members of the GCC are Saudi Arabia, Kuwait, the United Arab 
Emirates, Qatar, Bahrain and Oman. The members stated that a VAT system 
will be introduced in January 2018. Two (Bahrain and Qatar) of the six 
members has introduced a 5% VAT system based on the place of consumption 
rules

No VAT threshold implemented

N/a

India GST of 18% for digital services is levied and payable by foreign suppliers for 
both B2C and B2B transactions. The reverse charge is applicable to B2B

1 July 2017

Israel The Israeli Tax Authority (ITA) proposed in 2016 that certain amendments 
should be made to the VAT legislation in order to include digital services. 
The ITA issued a ruling in September 2018 which allowed for streamlined 
procedures for B2B e-commerce supplies by foreign business to local 
businesses, but no further developments were implemented for B2C 
suppliers. 

It is proposed that the normal tax rate of 17% will apply to digital services 
provided by foreign suppliers to Israel residents

N/a

Japan Consumption tax of 8% is levied on B2C e-commerce supplies by foreign 
companies to Japanese consumers.

Japan created a registration system whereby foreign e-commerce suppliers 
must designate a tax agent in Japan for the purpose of remitting the total tax 
collected

A threshold of JPYY10 million was set for registration purposes

1 October 2015

Kenya 16% VAT is levied on all digital services supplied by foreign suppliers to Kenya 
residents

2 September 2013

Malaysia Proposed action to be taken in 2019 – considering the possibility to introduce 
digital tax

No set 
implementation date 
yet

Morocco The Moroccan tax code states that any service used or rendered within the 
Moroccan territory is subject to Moroccan VAT. For digital services, the VAT 
rate applicable is 20% 

Non-resident companies that are performing a taxable activity in Morocco 
are required to appoint a tax representative to handle their VAT obligations 
(VAT returns filings and payments) for B2B transactions. Specific provisions 
regarding the supply of electronic services are expected to be included in the 
current tax code in 2019

2019

Namibia There are no special rules for the taxation of the digital economy in Namibia N/a

New Zealand 15% GST is in operation (destination-based mechanism). A threshold of NZ$60 
000 is in place for registration of foreign suppliers

1 October 2016

Nigeria The Nigerian VAT Act does not make specific provisions for e-commerce. 
However, non-resident companies carrying on business in Nigeria are generally 
required to register for VAT using the address of the person/entity with which 
it has a subsisting contract. This means the address of the customer based 
in Nigeria, and if the non-residential company has more than one customer, 
providing the address of one of its customers is sufficient. 5% VAT is 
applicable in Nigeria

N/a

Norway 25% VAT is applicable to all digital services rendered to Norwegian consumers 
by foreign suppliers (B2C). The taxation system is known as the VOES (VAT on 
e-services) system

Foreign suppliers must register as a vendor if their total sales in a 12-month 
period exceed NOK50 000

1 July 2011

Philippines The Philippines has since 2016 indicated their intention to levy VAT of 12% on 
foreign-supplied digital services. One of the focus points are companies that 
sell services via social media platforms

N/a 
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Jurisdiction (in 
alphabetical order) Action taken / proposed action to be taken

Implementation 
date

Québec, Canada The Québec government indicated in March 2018 that non-resident suppliers 
of digital services will be required to register, collect and remit Québec sales 
tax (QST).

1 January 2019

Russia Russia has adopted the destination-based principle where foreign suppliers 
must collect and pay VAT on all digital supplies provided to Russian consumers. 
18% VAT is charged with a proposed increase to 20% from 1 January 2019

No registration threshold is set

1 January 2017

Rwanda There are no specific provisions in the Rwandan VAT law for the taxation of the 
digital economy

N/a

Saudi Arabia 5% VAT is charged on all digital services rendered by foreign suppliers 1 January 2018

Serbia 20% VAT is levied and the destination-based mechanism was adopted. No 
registration threshold is applicable

1 April 2017

Singapore The Minister of Finance announced on 19 February 2018 that GST of 7% will 
be levied from 1 January 2020

1 January 2020

South Africa South Africa requires foreign suppliers of digital services to register as a VAT 
vendor and pay 14% (15% effective 1 April 2018) over to the South African 
Revenue Service. A registration threshold of R1 million was set (in line with 
the R1 million threshold for local vendors) and the consumption basis of tax is 
implemented 

1 April 2014

South Korea 10% VAT is payable on cross-border sales to customers based in South Korea 
(destination-based taxation mechanism). No threshold to registration is in 
place.

South Korea has introduced rules for intermediaries to be liable to collect and 
remit South Korean VAT in order to simplify the collection process

1 July 2015

Switzerland 7,7% (8% from 1 January 2018) VAT is levied on the supply of digital services 
from non-resident companies to residents of the Swiss territory

No information 
available

Taiwan 5% VAT is levied on digital services rendered by foreign suppliers to Taiwan 
residents. A registration threshold of TWD480 000 was set

1 May 2017

Tanzania Non-resident suppliers of B2C telecommunication services and e-services are 
required to register for VAT

1 July 2015

Thailand A draft bill was submitted to Thailand’s Council of State for consideration. The 
bill proposes the withholding of tax at a rate of 15% from foreign suppliers for 
all online purchases, advertisements and websites rented in Thailand

N/a

Turkey Turkey has adopted the consumer basis of taxation where foreign suppliers 
must charge, collect and pay 18% on all digital services supplied to residents 
of Turkey

1 January 2018

United Arab Emirates 5% VAT is collectable and payable by foreign suppliers of digital services to 
residents of the United Arab Emirates

1 January 2018

Uganda Uganda applies the self-assessment method of collecting VAT on digital 
services. The standard rate for VAT is currently 18%

N/a

Uruguay 22% VAT to be collected on cross-border digital services. Income tax may be 
collectable in addition to the 22% VAT

July 2018

Vietnam Vietnam has implemented the consumption rule. VAT is, however, withheld 
at the source by the Vietnamese party to the contract. The latter apply unless 
the foreign supplier is registered for VAT purposes in Vietnam. It was indicated 
that the Vietnam government is considering extending its taxation of the digital 
economy, but no formal steps have been implemented in this regard 

Provisional 
implementation date 
of 2019

Zambia No specific rules relating to digital services were set to date N/a

Zimbabwe There are no specific rules regarding VAT on imported digital services N/a
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no consistency in the treatment of VAT/GST within the 
digitalised economy, and also illustrates the complexity of the 
matter. Complexities in tax legislation inevitably lead to tax 
administration challenges and the actual enforcement thereof 
remains a challenge. 

DIRECT TAXES
Corporate income tax
The digitalisation of the economy has enabled significant 
changes in the way how business is conducted, how 
businesses are structured, and how business creates value. 

Business thrives in countries based on the number of users/
clients and consequent income they earn even though it has 
no physical presence (the phenomenon of ‘scale without 
mass’). 

According to the OECD, the digitalisation of the economy has 
not brought forth new challenges regarding base erosion and 
profit shifting (BEPS) but has rather become an enabler of 
BEPS.

The main challenge experienced by tax authorities in this 
regard relates to profit allocation and nexus. The OECD has 
issued a report in 2018 which clearly highlighted the need to 
re-examine the fundamental building blocks of the international 
tax regime − that is, when a non-resident’s presence in a 
jurisdiction should give rise to a basis for imposing tax and 
what that tax base should be − in recognition of the changes 
in how business is conducted. 

The report of the OECD questioned whether the tax rules 
which determines where economic activities are carried out 
and value is created continues to deliver appropriate results. 
The report grouped the challenges into three broad categories: 

• Nexus − whether physical presence is still appropriate 
for identifying tax jurisdiction. This is questioned because 
of the reduced need for a physical presence that digital 
technologies created, combined with network effects

• Data − how to attribute value created from the generation 
of data through digital products and services, and

• Characterisation − how new digital products or means 
of delivering services create uncertainties regarding the 
proper characterisation of payments

The expansion of business models resulting from the 
phenomenon of ‘scale without mass’ significantly affects 
the distribution of tax rights by reducing the number of 
jurisdictions that can assert that right over multinational 
entities’ profits.

Increased reliance on intangible assets within the digitalised 
economy also proofs to be a significant challenge to the 
existing tax framework.

Challenges regarding the permanent establishment definition, 
transfer pricing which is aligned with value creation and 
the current controlled foreign companies (CFC) rules are 
all matters currently under consideration by tax authorities 
globally.

The OECD has, as an interim measure, recommended that tax 
authorities adopt as a minimum standard Action 5 (countering 
harmful tax practices), Action 6 (preventing treaty abuse), 
Action 13 (transfer pricing documentation) and Action 14 
(enhancing dispute resolution). As at 31 December 2018, 117 
countries were participating in the BEPS framework, including 
South Africa.

Personal income tax
The digitalised economy enables the traditional worker/labour 
force to be employed by more than one employer and/or to be 
employed internationally regardless of the employee’s physical 
presence. Human labour is also expected to be reduced 
further and replaced by automation and robots. 

The latter creates new challenges for tax authorities and a risk 
of lowering its income base collected from pay-as-you-earn 
(PAYE).

Both labour and migration have been traditionally conceived as 
centred on the physical person and the notion of sovereignty 
and national boundaries. Virtual flows of labour show this is no 
longer the case. 

The accounting for the location of a virtual worker or business 
is also not as straight forward. Is the location defined as the 
place where the online platform’s server is found, or is it based 
on the Internet Protocol (IP) address of the online worker? 

If online labour is being ‘bought’ by businesses, are they 
simply purchasing a service? If so, such transactions will not 
reflect in the businesses’ labour statistics or as income earned 
by a worker in his/her residential jurisdiction. 

From the above, there seem to be a need to reconsider how 
‘service-based’ transactions are classified.

Another consideration in the world of automation is whether 
there should be a way to account for income that has been 
generated by both humans and machines.

Tax administration which stimulates economic growth 
and development within the digitalised economy: the 
solution?
While one group is of the opinion that the current legislative 
tax framework adequately addresses the tax challenges within 
the digitalised economy, another believes that the current tax 
framework was not designed for a borderless economy and is 
thus not applicable to the digitalised economy. An alternative 
is an international tax base and distribution model.  

Another concern regarding the tax predicaments that are 
currently faced in the digitalised economy is the pace at which 
new inventions, business models, etc, are emerging. 

Tax administrators have not identified effective and efficient 
means of administration within the current digitalised 
economy whilst new challenges from a tax perspective are 
emerging daily due to new technological inventions and 
business models.

The OECD has indicated that a final report will be issued in 
2020 that will provide guidance on the tax challenges in the 
digitalised economy. Whether international consensus will be 
reached by 2020 is debatable, however.



that he or she had been compliant for that period or to remedy the non-
compliance within the period specified in a notice issued by SARS. No time 
period is prescribed in the Act in regard to the notice. Outstanding tax debt in 
relation to which payment arrangements have been made with SARS, or the 
recovery of which is subject to suspension, or that is subject to a compromise 
agreement with SARS, or that does not exceed R100, would be excluded 
from triggering the deregistration in these circumstances. An exception is also 
proposed if arrangements have been made with SARS for the submission of the 
outstanding returns. The consequence of deregistration or non-registration as a 
tax practitioner is that, but for limited exceptions, one may not provide tax advice 
to another person or assist in the completion of another person’s return if one is 
not registered with SARS as a tax practitioner.

The inherent fairness of the above proposals is questionable, both from a policy 
and practical perspective. The fairness of a proposal that singles out only the 
tax practitioner profession based on the ‘own house in order’ principle may be 
questioned. If the tax practitioner profession is subject to this regulation, why, 
to use a literal example, should an architect whose own house does not comply 
with building regulations be allowed to continue to design others’ houses, 
or why should a plumber whose own house does not comply with plumbing 
regulations be allowed to continue to trade? The same is true for an attorney 
against whom the State has brought an unproven case. Why then should he or 
she be allowed to continue to practise? In relation to the latter analogy, there is a 
‘guilty until proven innocent’ principle inherent in the proposal in the sense that 
it is not a pre-requisite to deregistration of a tax practitioner for the alleged non-
compliance to be proven in court. Also, if a tax practitioner is to be prevented 
from practising if his or her tax affairs are not in order, why should the same 

The proposed amendments to the Tax 
Administration Act are that a person 
may not register as a tax practitioner or, 
alternatively, that SARS may deregister a 
registered tax practitioner if, among other 
things, the tax practitioner or would-be tax 
practitioner has outstanding tax debt or 
outstanding tax returns for an aggregate 
period of at least six months during the 
preceding period of twelve months. 

For the proposal to apply, the tax 
practitioner must have failed to demonstrate 

THE TAX ADMINISTRATION 
LAWS AMENDMENT BILL OF 
2018 PROPOSES AMENDMENTS 
TO SECTION 240 OF THE TAX 
ADMINISTRATION ACT DEALING 
WITH THE POWER OF SARS TO 
DEREGISTER TAX PRACTITIONERS

NON-COMPLIANT TAX PRACTITIONERS 
THE DEREGISTRATION OF NON-COMPLIANT TAX PRACTITIONERS: AMENDMENTS IN THE PIPELINE
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sanction not apply to doctors, plumbers, architects and others 
whose tax affairs are not in order? 

The proposal goes to the fundamental constitutional right to 
choose one’s trade freely. In terms of section 22 of the Bill of 
Rights, the right to practise one’s trade is not absolute in that 
it may be subject to legislative regulation. As with any other 
law, such regulation would need to comply with the rationality 
principle. It is arguable that the proportionality principle 
should also apply to the above proposal on the basis that it 
constitutes a limitation of the constitutional right to choose 
one’s trade freely, with tax practitioners effectively being 
barred from their chosen trade if the proposal applies to them. 
Therefore, the limitation must be reasonable and justifiable 
in an open and democratic society. If a tax practitioner were 
to be prevented from earning a living because his or her 
tax return were outstanding, it is doubtful whether these 
requirements would be met.

On a practical level, it is well known that SARS’ systems 
are far from perfect. From recent media reports, the e-filing 
system is on the verge of collapse. Compliant taxpayers 
routinely reflect as non-compliant on SARS’ system. Although 
in an ideal world, if a notice is issued and received by a tax 
practitioner, he or she will have enough time to investigate 
and, subject to the satisfaction of SARS, rectify the alleged 
non-compliance or successfully contest its accuracy, the 
SARS world is by no means an ideal one. 

The current proposals are less draconian than those that 
appeared in the Draft Bill. The Draft Bill envisaged a period 
of default of three months during the preceding period of six 
months and required that the taxpayer must have failed to 
remedy the non-compliance within the period specified in 
a notice issued by SARS. There was no explicit alternative 
whereby the tax practitioner could demonstrate that he 
or she had in fact been compliant. Although the revised 
requirements are an improvement on the previous version, 
they still represent a ‘guilty until proven innocent’ approach 
and still infringe on the right to choose one’s trade freely. It 
should also be borne in mind that human intervention would 
be necessary on the part of SARS in order to determine 
whether or not the tax practitioner had succeeded in 
demonstrating compliance or in remedying non-compliance. 

Depending on the processes put in place by SARS and the 
efficiency and number of SARS employees allocated, the 
period specified by SARS may lapse without satisfactory 
resolution of cases, which could result in the deregistration 
of the tax practitioner. 

Fair or not, the proposal looks likely to be promulgated in its 
current form and sounds a wake-up call to registered and 
prospective tax practitioners to ensure that their own tax 
affairs are in order. The proposal is set to become effective 
from the date of promulgation of the Bill.

INTEGRITAX
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The amount that the increase in the VAT rate, announced on 21 February 
2018, was expected to add to  state coffers, was R23 billion. However, the 
accumulated backlog of VAT refunds amounts to R20 billion. So the revenue 
which the state gained on the roundabout, they have lost on the swings. Not to 
mention the negative effect on businesses, some of which have been waiting 
for up to three years for a tax refund – hardly a sustainable business model.

Illegally withheld VAT repayments amounting to R20 billion have to be refunded 
by March 2019. The Nugent Commission found that SARS arbitrarily delayed 
tax refunds to inflate collection figures. On 24 October 2018, Finance Minister 
Tito Mboweni acknowledged that  refunds have caused economic harm and 
that a lump sum payment in refunds will be made. 

THE V-WORD 
IN THE MEDIUM-TERM BUDGET POLICY STATEMENT

THE MOST IMPORTANT ADVICE 
TO CONSUMERS IS TO KNOW 
THE CONSTITUTIONAL RULES 
REGARDING VAT REFUNDS AND 
TO GET PROFESSIONAL ADVICE 
WHEN IT COMES TO CLAIMING 
WHAT IS RIGHTLY YOURS
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WHERE DOES THAT LEAVE SARS 
AND BUSINESS OWNERS?
Catch-22
The R20 billion will be taken from an 
already beleaguered national purse 
to redress the VAT refund backlog, 
leaving the national coffers short. In 
addition to this, SARS often defends 
these claims in instances where 
taxpayers are forced to approach 
the courts, ironically with taxpayers’ 
money, which in turn leaves the 
coffers emptier.

Business pays to get their rightful 
refund
Taxpayers often turn to tax 
accountants and tax attorneys to try 
and claim the VAT refund to which they 
are legally entitled. This is expensive, 
especially when an application to the 
high court or tax court is the only 
recourse. The fact that taxpayers 
have to become litigious to recover 
funds where these refunds are in 
fact legally due to them, is a gross 
maladministration on SARS’ part. 

The effects on SMMEs
Small and medium-sized businesses 
often cannot afford these costs and 
end up with serious financial hardship 
and cash flow issues, which in turn 
force many businesses to close 
their doors. SMMEs and even larger 
enterprises have repeatedly lost out on 
vast business opportunities, including 
tenders, as a result. The adverse 
financial and economic effect of SARS 
misconduct is much more far reaching 
and consequential than most people 
realise. 

The Chamber of Commerce
Joan Stott, policy manager at the 
South African Chamber of Commerce 
and Industry, agrees that: ‘The delay 
on VAT refunds may have placed 
additional pressure on businesses 
in conjunction with rising costs in 
fuel, electricity, consumer prices and 
overall goods and services. Those that 
may have been affected would have 
had to carry these delays in refunds 
by adjusting their income and/or 
expenses. As such they may have had 
to make decisions around fixed costs 
such as employees, rental and running 
expenses.’ 

WHAT ARE THE RULES ABOUT VAT 
REFUNDS?
• The payment of a VAT refund is 

regulated by section 190 of the Tax 
Administration Act (TAA). 

• According to the Tax Ombudsman, 
and according to the VAT Act, valid 
VAT refunds should be paid back 
within 21 business days.  

• If after 21 business days the VAT 
refund has not been made, the 
statutory interest rate will start to 
run. It should, however, be noted 
that this time period is automatically 
suspended if a taxpayer’s tax affairs 
are not in order. 

• It should be noted that where a 
taxpayer can provide adequate 
security, a taxpayer can request 
that a refund be made while an 
audit or verification process is being 
finalised.

Recourse is expensive
Many taxpayers will be reluctant to 
follow this course of action owing to the 
costs associated with litigation and legal 
fees. However, in circumstances where 
the refund is legally due and payable, 
SARS could very well be ordered to pay 
the costs of the application. If SARS 
refuses to make a valid refund (which 
is unlawful), the taxpayer can bring an 
application in terms of the TAA and the 
Promotion of Administrative Justice Act 
(PAJA) to compel the refund, and seek 
a cost order against SARS, but only if 
the taxpayer is tax compliant in all other 
respects. 

WHO DOES THE TAXPAYER 
TURN TO?
The office of the Tax Ombud is a remedy 
that a taxpayer can invoke. However, 
the Ombud has proven to be very slow 
to resolve these issues, or ineffective to 
resolve them at all. Court proceedings 
are usually the last resort. This is why 
tax risk insurance is available which 
covers the cost of tax experts, including 
tax attorneys associated with such a 
challenge.  

Delay in VAT refunds is not new
Yunus Carrim, Parliament’s Finance 
Committee chair, said: ‘Following 

complaints from taxpayers and claims 
by technical experts, our committee 
has, for over two years now, been 
raising at every quarterly meeting 
with SARS whether VAT returns were 
being delayed, and SARS vigorously 
denied this.’

If a refund is due, in a particular case, 
SARS cannot use mere denial as a 
defence. Their ignorance or unjustified 
denial should be invalidated by court 
proceedings as set out above. 

HOW IS SARS GETTING AWAY 
WITH THIS?
The problem is, it’s complicated. And 
people are unaware of their rights. 
The majority of taxpayers and even 
auditors who deal with their clients’ 
refunds, are unaware of the remedies 
available to them in terms of the TAA, 
the Constitution and PAJA.  

IS IT LEGAL FOR BUSINESSES 
TO WITHHOLD MONTHLY VAT 
PAYMENTS TO SARS IF THEY 
ARE OWED REFUNDS?
No. Taking the law into one’s own 
hands is not the best solution, 
and such cases remain isolated. 
Withholding a VAT payment is not 
a legal ground to not pay taxes. If 
taxpayers and those representing 
them are aware of their rights when 
it comes to VAT refunds, SARS could 
end up being sued for billions by 
millions of taxpayers.

The administrative actions to withhold 
a VAT refund where it is legally 
due and payable to the taxpayer, is 
tantamount to theft. At the very least 
it’s unconstitutional, and in terms of 
PAJA, its arbitrary, irrational, unlawful 
and procedurally unfair – all grounds 
listed in section 6 that serve as a 
basis to bring these challenges to 
court. 

A class action against SARS is 
probably imminent, and in instances 
where a taxpayer does follow court 
proceedings and SARS fails to 
comply, the Commissioner could face 
imprisonment for contempt of court. 

AUTHOR | SCHALK WP PIETERSE, ATTORNEY AND A 
SPECIALIST IN ADMINISTRATIVE LAW, TAX LAW AND 
CONSTITUTIONAL LAW, AND PROFESSOR DANIEL N 
ERASMUS PHD, AN INTERNATIONAL TAX ATTORNEY  

INTEGRITAX



and ‘I told you so’ think pieces as its stratospheric rise. However, the 
price of bitcoin is not a proxy for the implications of cryptocurrencies and 
blockchain technology, which are deep and complicated. 

Cryptocurrencies and blockchains are being developed for a wide variety of 
purposes and applications, across many different industries, and not just as 
an asset class for investment, or as currencies for commercial transactions. 
Existing or planned non-investment/non-transactional uses for blockchain 
technology include securities settlement, smart contracts, and asset 
registries.

How should National Treasury and the South African Revenue Service 
(SARS) respond? To date, and in light of bitcoin’s headline-grabbing 
volatility, they have largely focused on cryptocurrency investments and 
transactions. 

In April this year, SARS released a media statement confirming that 
cryptocurrency earnings are and always have been subject to income tax 
and capital gains tax (CGT) in South Africa. It also confirmed its view that 
cryptocurrencies should be treated as ‘intangible assets’ for income tax and 
CGT purposes – roughly comparable to shares – and not as ‘currencies’.

In July, National Treasury and SARS published the draft Taxation Laws 
Amendment Bill and in October, after a few rounds of public commentary, 
the final Taxation Laws Amendment Bill (TLAB) was issued. The TLAB 
continues to develop SARS’ conceptual treatment of cryptocurrencies as 
assets by categorising them as a ‘financial instrument’. This change brings 
some, but not much, certainty for cryptocurrency investors and traders, 
who still face many difficult legal and practical questions around how to 
record and disclose their crypto earnings and losses.

The flagbearer for cryptocurrencies and 
blockchains around the world is, for 
better or worse, bitcoin. At some point 
during 2017, as bitcoin’s price rocketed 
upwards, cryptocurrencies truly began 
to permeate the public consciousness – 
elderly relatives began asking whether or 
not cryptocurrencies were a ‘good thing’ 
to use / invest in. 

Bitcoin’s comparatively miserable 2018 
has generated almost as much interest 

CRYPTOCURRENCIES AND THE 
BLOCKCHAIN TECHNOLOGY THAT 
SUPPORTS THEM FORM PART OF 
THE FAST-GROWING FINANCIAL 
TECHNOLOGY (FINTECH) INDUSTRY. 
ARE SOUTH AFRICA’S TAX LAWS 
CATALYSING OR INHIBITING 
GROWTH IN THIS INTRIGUING NEW 
CORNER OF THE ECONOMY?  

CRYPTOCURRENCIES
TAXING CRYPTOCURRENCIES IN SOUTH AFRICA: A BIGGER PICTURE
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However, by focusing on cryptocurrency investors and 
traders, National Treasury and SARS appear to be missing 
the impact of this change on South African cryptocurrency 
and blockchain developers, whose work could otherwise 
position the country as a hub for fintech innovation.

Specifically, companies that develop cryptocurrencies in 
South Africa will be prevented from claiming a significant 
income tax incentive – the research and development 
(R&D) allowance. 

The R&D allowance may not be claimed in relation 
to activities carried out for the purpose of creating or 
developing ‘financial instruments’.

The R&D allowance is intended to encourage different 
kinds of innovation in South Africa, including the 
development of computer programs of an innovative 
nature – which could otherwise include the development 
of new cryptocurrencies and blockchains.

Developing a cryptocurrency or a blockchain is a 
significant undertaking, which requires extensive technical 
knowledge, and the expertise of highly skilled software 
developers writing large amounts of sophisticated code. 

On the other hand, developing a conventional financial 
instrument, which would usually take the form of a loan, 
share, or derivative, among other things, is less likely 
to require scientific or technological expertise. This is 

presumably why developers of financial instruments are 
prevented from claiming the R&D allowance for income 
tax purposes. This makes sense, in principle.

However, the development of a cryptocurrency or 
blockchain is more likely to attract sought after technical 
know-how and skills to South Africa, and unlock new 
growth in the economy, than the development of a 
conventional financial instrument.    

It is possible that the developer of a ‘blockchain’ could still 
try to claim the R&D allowance by arguing that it is not 
developing a ‘cryptocurrency’, which is not necessarily 
the same thing as a ‘blockchain’. However, this seems 
to be a messy and inefficient result. Cryptocurrencies 
are built on blockchain technology, which, as noted 
above, can often be used for many different purposes 
(for example, the cryptocurrency ether is built on the 
ethereum blockchain platform, which is also used for 
smart contracts, among other things).  

It is likely to be extremely difficult for developers to 
draw a clear line for tax purposes between the amount 
of resources they expend on developing a ‘blockchain’ 
versus a corresponding ‘cryptocurrency’. 

Usually, when a change with significant potential 
consequences is made to a particular tax law, SARS 
will explain the change and give reasons for it in an 
accompanying explanatory memorandum. Unfortunately, 
no such explanation has accompanied the classification of 
cryptocurrency as a financial instrument. The explanatory 
memorandum simply said that the proposed definition of 
a cryptocurrency as a financial instrument for income tax 
purposes is intended to ‘clarify’ the existing provisions 
relating to cryptocurrencies in South African tax law. 
However, this is in fact a completely new reference and 
not a clarification at all. 

South Africa desperately needs to grow its economy and 
create skills and jobs. It can move towards these goals 
by positioning itself as a leader in fintech on the African 
continent, and by creating a regulatory framework that 
will encourage entrepreneurs from around the world to 
anchor their fintech businesses here. For the reasons 
explained above, the supposedly small change of 
categorising cryptocurrency as a financial instrument is an 
unnecessary step in the opposite direction. 

We believe that a more nuanced approach to taxing 
cryptocurrency- and blockchain-related activity is 
needed to promote growth, employment and higher tax 
collections overall. Bowmans have made submissions 
to National Treasury for Budget 2019, suggesting a 
carve-out from the ‘financial instrument’ exclusion 
for cryptocurrencies under the R&D allowance. This 
carve-out could be re-evaluated annually going forward 
to determine whether it is having the intended effect. 
This is a situation in which, at least for now, we believe 
scepticism should be leavened with optimism and 
encouragement.
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