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WHEN WE EMPOWER 
THE HEALTH OF A NATION,
WE EMPOWER WITH PURPOSE.
#aprofessionofnationalvalue

The fi nancial health of public hospitals is directly linked to the health of a nation. To assist government in reaching 

its healthcare promises, SAICA and our volunteer CAs(SA) have partnered with 7 of the 9 provincial health 

departments to offer fi nancial management support and expert advice. These critical fi nance skills are vital to 

securing and maintaining healthy institutions for our nation’s well-being.

To learn more about how SAICA partners for purpose-driven growth, 

visit www.saica.co.za today.
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law and practice, and commercial practices in the  administration of deceased 
estates and drafting of wills and trust deeds.’

Commenting on his lengthy association with the publication, Richardson 
praises its longevity. ‘It is remarkable that the publication has survived for 25 
years, possibly the longest term for any SAICA publication, after Accountancy 
SA,’ he says. ‘It has always been popular and well received among members.’

THE EARLY DAYS
The responsibility for overseeing the production of the newsletter was 
handed to the legal and ethical department under the leadership of Jan 
Dijkman, today an independent ethics consultant, while Norval completed 
his own postgraduate qualification in tax. 

‘I’m a lawyer, of all things, and not a CA(SA), but I do have a postgraduate 
Diploma in Tax, and I was brought in to run the department,’ says Dijkman. 
‘After some discussion, the newsletter was named Integritax, a title that 
played on SAICA’s Latin motto “Integritas”.’ 

On the first editorial panel were Graham Richardson (chair), Kent Karro 
(who later went on to be chair for many years), Professor Kevin Mitchell, 
Mark Crisp, and Professor Hennie Coetzee. The SAICA team included 
Norval in the role of editor and administrative staff who were Lindsay York, 
Christy Ikin and Karen Galanti.

Originally a printed newsletter sponsored by Standard Bank and later 
Investec, it was offered free to SAICA members, who numbered between 
15 151 and 19 946 at the time, 14 000 of whom subscribed to Integritax. 

‘In addition to the magazine, subscribers received an annual tax handbook 
and a budget special, that came out the day after the national budget 
speech,’ Dijkman recalls. ‘Despite the tight deadlines, many hours of hard 
work ensured that the newsletter, handbook and budget special were 
always produced on time.’

In 1998, Ken Mockler, then chief executive of SAICA, decided that with 
the ever-increasing cost of printing, it was time for members to subscribe 
for a nominal fee. A testament to the popularity of the publication was that 
some 8 000 readers chose to pay for their bi-monthly issue of Integritax.  

FROM PRINT TO ONLINE
As the publishing industry slowly but surely moved from print to online, 
Integritax followed suit. There was no stopping the shift to digital because 
that’s what readers wanted. 

Dr Beric Croome, Professor Peter Surtees and Professor Jennifer 
Roeleveld joined Kent Karro and Kevin Mitchell on the panel. Norval, 
who had been with SAICA for close on 20 years and edited 43 issues 
of the publication, retired in 2001 after playing an important role in the 
dissemination of taxation information to members over many years. 

Dijkman took over the editorship of Integritax until 2004 when the 
responsibility for the publication moved to the technical department. Ask 
him what he remembers best about Integritax and he’ll tell you that it was 
ahead of its time and a great service to members. 

‘The number of initial subscribers spoke volumes about the newsletter as a 
trusted aggregated source of up-to-date, relevant tax information,’ he says. 
‘Firms competed with one another to have their articles placed; some went 

ON THE OCCASION OF 
INTEGRITAX’S 25TH ANNIVERSARY, 
WE LOOK BACK AT THE HISTORY 
OF THIS GROUND-BREAKING 
PUBLICATION AND FORWARD TO 
ITS NEXT CHAPTER

1994 was a landmark year for SAICA. 
That’s when the Institute launched 
Integritax – a tax newsletter to inform 
members about technical tax issues and 
specialist tax topics. 

Income tax and other tax planning 
strategies became more important in 
businesses of all sizes in the late 1980s 
and early 1990s. As a result, the role 
that CAs(SA) had to play in advising their 
clients began to evolve in line with the 
new demands being placed on them.

It was also during that period that the 
Institute of Chartered Accountants in 
England and Wales (ICAEW) launched 
a tax faculty to better serve the tax 
needs of its members. SAICA’s first 
Project Director: Tax, the late Len Norval, 
wanted to start a similar offering for 
SAICA members. 

Norval contacted Graham Richardson, 
then chairman of the Johannesburg 
Regional Association Taxation 
Discussion Group comprising four 
or five tax discussion groups who 
met on a monthly basis to consider 
tax developments and the practical 
problems of SAICA members with the 
revenue authorities. They observed that 
many accounting firms were issuing 
tax newsletters to their clients, so they 
approached the firms and secured 
permission to re-publish their articles. 

‘Len also contacted tax specialists in 
Cape Town and Pietermaritzburg and 
a few legal practices with specialists 
in tax matters,’ says Richardson, who 
became chair of the first editorial panel. 
‘Many of the professionals approached 
had Higher Diplomas in Tax Law or 
similar postgraduate degrees and were 
advising, among other issues, on tax 
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so far as to write special pieces just 
for inclusion in the newsletter. But it’s 
the camaraderie that was exceptional. 
It was a joy and a privilege to watch 
some of the best tax brains in the 
country discuss, dissect, disagree 
and, most importantly, share their 
immense knowledge in discussing 
complex issues of the day.’

FROM ONLINE TO DIGITAL
When Muneer Hassan, currently 
a Senior Lecturer in Taxation at 
University of Johannesburg’s School 
of Accounting, took over as editor in 
2007, tax practitioners were facing 
a number of challenges. SARS had 
introduced efiling in 2001, enabling 
VAT and provisional tax returns to be 
filed. By 2006, SARS brought efiling 
in-house after having outsourced it 
unsuccessfully and expanded the 
system to allow the filing of tax 

returns. As with any new IT rollout, 
there were teething problems.

‘Tax practitioners became uncertain 
about their role,’ Hassan says. ‘Some 
were threatened by the advent of online 
automated assessments. From SARS’ 
side, there were early system issues. 

‘I started to engage with SARS as an 
intermediary between the organisation 
and our own members in the tax space. 

‘Integritax played a vital role in keeping 
members updated not only on the 
technical changes but also on the 
operational implications of efiling.’

As consumer technology goes, it was 
an impressive few years. Technology 
innovation led subscribers to start 
asking for the newsletter to be made 
available on tablets, iPads and other 
digital platforms that had a profound 
influence on many aspects of 
communication. There were additional 
considerations too.

VALUE OF THE HIGHEST 
QUALITY
‘SAICA is a member body of 
the International Federation of 
Accountants, which required our 
members to comply with the 
global commitment to continuing 
professional development (CPD),’ 
says Hassan. ‘By turning to a digital 
platform, we were able to offer 
readers of Integritax the opportunity 
to gain professional CPD points if they 
answer correctly the questions set on 
the published articles.’

This move further enhanced the 
professionalism of the publication. 
In addition to articles submitted 
by top industry players, additional 
editorial comment and peer review 
for technical accuracy ensured that 
Integritax maintained the lead in 
delivering educational value of the 
highest quality to its readers. 

Taxation Journal - February 2016

DAVIS TAX COMMITTEE
First report on mining

INTEGRIT X

CAPITAL 
GAINS TAX
VALUATION OF SHARES IN 
PRIVATE COMPANIES

INTERNATIONAL TAX
THE OECD BEPS PROJECT
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In 2016, SAICA’s Board and 
management reiterated the need 
to ensure that Integritax focuses 
on thought leadership in addition 
to offering advice and views from 
technical specialists. The decision 
was made to integrate Integritax into 
Accountancy SA, SAICA’s monthly 
magazine for CAs(SA), for a number 
of cogent reasons.

‘We needed the tax content to 
reach more members and to cater 
for a more diverse readership,’ 
says Pieter Faber, Senior Executive 
SAICA: Taxation. ‘Younger members 
especially are consuming information 
via audio-visual platforms. They 
search for technical information 
differently, using search engines 
rather than information platforms, and 
over and above passively receiving 
information, they want to be able to 
have their say too. We agreed it was 
time to update and professionalise the 
look and feel of the publication under 
the care of Gerinda Engelbrecht, the 
editor of Accountancy SA.’

LOOKING TO THE FUTURE
‘When it’s done right, thought 
leadership can transform a brand. 
The sourcing of original content has 
prepared Integritax for the future,’ 
says Faber. 

‘Our content speaks to a wider 
audience now, including tax and 
non-tax specialists, and even our 
international members,’ says Faber. 
‘In 2018 we also sourced more 
content from our member structures 
and we will seek to expand this.’

The new ebook platform has also 
provided an opportunity to address 
many of the Institute’s strategic 
imperatives. ‘The migration enables 
us to expand our ability to provide 
CPD platforms to members in various 
content mediums. In addition, an 
ebook is always available online; 
readers can access it wherever they 
want, and it can be easily viewed 
on mobile devices. Moreover, 
incorporating Integritax into 
Accountancy SA has expanded our 
readership exponentially.’

Today Integritax has more than 25 000 

online readerships. 2019 will see Integritax expanding its content to make it 
relevant to 3 500 UK members and on getting the mix of technical and high-
level content right. 

‘To enable members to consume content on the move, we will explore linking 
CPD articles to SoundCloud clips they can use without reading,’ Faber adds. 
‘We will also look at incorporating short videos to profile members who 
contribute informed opinions. We will consider extending that to longer videos 
expanding on the subject matter of these articles. Aligning the publication to 
our strategic goals and the needs of our members remains imperative and we 
will continue to make changes to achieve this.’

The Integritax team is grateful to the many firms of chartered accountants and 
lawyers that have made their content available to the newsletter over the years 
and to the many tax specialists who have contributed articles for publication 
in Integritax, making it South Africa’s premium source for the latest tax 
information. Here’s to the next 25 years.

25 YEARS OF INTEGRITAX 
SAICA CELEBRATES 25 YEARS OF INTEGRITAX
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discussion on its own. The role of the South African Revenue Service (SARS) 
in the legislative process is a complex one, but when it comes to pure tax 
legislation, their role is clear: SARS is the administrator and implementor of 
legislation.

Once the cycle has run its course, three Acts are promulgated: the Rates 
and Monetary Amounts and Amendment of Revenue Laws Act, the Taxation 
Laws Amendment Act, and the Tax Administration Laws Amendment Act. 
The route to finalising these pieces of legislation doesn’t start with the 
delivery of the budget speech, however. The first indications of any possible 
tax changes can be found in the Medium-Term Budget Policy Statement 
delivered by the Minister of Finance in October each year. In this statement, 
the Minister may give early indications of any policy changes or changes in 
tax rates that may be anticipated for the following year.

The legislative process is structured in such a way as to elicit public 
participation and it is with that in mind that the process actually commences. 
In November each year, National Treasury invites submissions for the 
budget speech and new legislation to be considered as well as any technical 
corrections that may be required in existing legislation to make it more 
effective. This is commonly referred to as the ‘Annexure C’ process (this 
term will be explained below). The technical corrections can range from an 
incorrect comma to incorrect cross-referencing to more technical corrections 

While many people anticipate and focus 
on the Budget delivered in February 
each year by the incumbent Minister of 
Finance, the legislative process itself 
begins much earlier. National Treasury 
is the custodian of tax legislation and 
therefore takes the reins in preparing 
and drafting the new legislation − 
arguably with the exception of the Tax 
Administration Act, where they currently 
play an oversight role that is worth a 

SARS IS BOTH THE 
ADMINISTRATOR AND 
IMPLEMENTOR OF TAX 
LEGISLATION IN WHAT CAN BE A 
LENGTHY PROCESS
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documents, it is unlikely that it will be seen in the draft legislation that 
National Treasury would already be preparing.

While there is no formal commentary process post the budget speech and 
release of the budget documentation, if there are key areas covered in the 
documents that require comment, many industry and professional bodies 
would do submissions to National Treasury. An example of this was the 
recent situation where the Minister announced that section 10(1)(o)(ii) would 
be re-evaluated. This announcement sparked many submissions to National 
Treasury outside the normal commentary process.

While the Budget itself, and in particular Annexure C, contains various 
high-level proposals, the true opportunity to review and comment on the 
policy proposals is in effect when the draft legislation is released in late July, 
early August. At this stage, tax professionals are able to understand how 
the high-level policy proposal is being translated into law and whether it 
achieves its purpose or whether unintended consequences may arise. There 
is an extensive commentary process that begins once the draft legislation 
and the explanatory memoranda are released for comment. With each of 
the draft bills, an explanatory document is produced setting out a problem 
statement, the proposed amendment and the reason for the amendment, 
this is to enable the commentators to understand the rationale behind the 
amendments. Once again submissions will be made on the draft legislation 
and workshops will be held to discuss and debate the amendments and new 
provisions being proposed.

Following the workshops, National Treasury will prepare the final version 
of the legislation, which is usually released in October before it enters the 
parliamentary process. As the Rates and Monetary Amounts Bill and the 
Taxation Laws Amendment Bill are money bills in terms of the Constitution, 
the process of approval is different from that of the Tax Administration Laws 
Amendment Bill. As a result, the promulgation of the final bills as Acts can 
take place between November and December and is largely dependent on 
the President signing the Acts into law.

As set out above, the legislative process for tax can be lengthy and even 
though legislation can be promulgated it may only come into effect in future 
tax years depending on the effective date in the final legislation.

such as sections that create unintended 
consequences once applied in practice. 
While this is open to the public, the 
Annexure C process is largely utilised 
by industry and professional bodies, the 
tax teams of large corporates, and the 
various audit and law firms in order to 
provide submissions on policy changes 
or industry-specific legislation or, as in 
most cases, suggestions for the better 
functioning of the tax system in South 
Africa.

Once submissions have been made to 
National Treasury, workshops are set 
up in December where some of the 
policy proposals or the more complex 
technical corrections are debated with 
the various stakeholders and the relevant 
parties that submitted the suggestions, 
as well as SARS and National Treasury. 
The workshops are held over two days 
and divided into different tax types and 
addressed by the various Treasury officials 
responsible for those tax types. Once 
the workshops are completed, National 
Treasury commences putting together the 
budget and conducting research into the 
proposals discussed in order to prepare 
for the budget speech in February.

The budget speech consists of far more 
than simply a speech delivered by the 
Minister of Finance. As the Minister 
stands up to deliver the budget speech, 
the Budget Review is released on the 
National Treasury website. This consists 
of a number of documents that provide 
in-depth detail on the various points of 
discussion contained in the speech itself. 
It is these documents that economists 
and tax professionals will review while the 
speech continues.

Tax professionals will busy themselves 
with two documents in particular – 
Chapter 4 of the Budget titled ‘Revenue 
trends and tax policy’ and Annexure 
C titled ‘Additional tax policy and 
administrative adjustments’. Chapter 4 
contains the tax changes that will be 
taking place, including rate changes, 
rebate changes, medical aid credit 
increases, ‘sin tax’ increases, and 
the revenue details expected in the 
forthcoming budget. Annexure C, as 
referenced above, contains tax policy 
proposals that may be included in the 
upcoming draft legislation. If something 
is not mentioned in either of these two 
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AEOI can alert tax administrations to tax evasion that was previously 
unknown and unknowable, potentially raising substantial revenue 
AEOI may also assist in de-politicising compliance actions taken against high-
profile individuals, as the source of information is external to the domestic tax 
administration. Unlike exchange of information (EOI) on request which requires 
substantial efforts on the part of tax administrations to investigate cases and 
establish foreseeable relevance in each case in order to obtain information, AEOI 
can achieve efficiencies in information gathering for tax administrations. This is 
one reason that AEOI can be suitable for developing countries which face capacity 
constraints. 

Deterrence from future non-compliance 
AEOI should deter tax evasion and encourage timely compliance by taxpayers 
where taxpayers are aware that financial institutions will report directly to the tax 
administration and furthermore for the tax administrator to share that information 
with other revenue authorities. Many OECD members reported this as a key 
benefit of AEOI and evidence supports this conclusion. For example,  a 2010 study 
found that in Denmark, tax evasion occurred only in 0,3% of cases where income 
was subject to third-party reporting, but in 37% of cases for self-reported income. 
In the US, 99% compliance was achieved for individuals whose income was 
reported to the tax administration by financial institutions, whereas misreporting 
by individuals was found in 56% of cases in which there was little or no third-party 
reporting. 

Support domestic synergies 
AEOI relies on financial institutions to report information to the tax administration. 
In this sense, it is an extension of a growing trend among tax administrations 
around the world to use third-party information reporting to assist with tax 
compliance. The implementation of the AEOI Standard may provide an opportunity 
for tax administrations to enhance domestic compliance. That is, a jurisdiction may 
choose to design its implementing legislation to require that financial institutions 
report information on both domestic and foreign residents (and this may in fact be a 
simpler process for financial institutions to manage), thereby enhancing the breadth 
of information automatically available to the tax administration. Capacity-building 
efforts in tax administration modernisation may be helpful to assist developing 
countries in designing the requisite systems to enable the use of information 
received both from domestic and international sources in their tax compliance 
efforts. As the AEOI Standard builds on anti-money-laundering frameworks, 
implementing it is an opportunity to strengthen and improve these practices, 
assisting with the detection of illicit activities. Furthermore, improved performance 
of the tax administration and anti-money-laundering institutions in turn builds 
morale among citizens and complements other state-building efforts. 

Enhance reputation 

It is clear that the G20 sees AEOI as the new global standard with which 
jurisdictions should comply as part of their responsibilities towards the global 
financial system. Participating in the Standard demonstrates a continuing 
commitment to transparency and to tackling tax evasion and the flow of illicit funds. 
It is concrete evidence of a jurisdiction’s commitment to improving both domestic 
and international tax compliance, and indicative of the quality and capacity of its 
institutions. Furthermore, participating in AEOI will require regular exchanges and 
the building of wide networks of co-operation between tax administrations in a 
way that EOI on request may not (for example where certain jurisdictions rarely 
receive or send requests). 

Many developing countries are not currently in a position to benefit from AEOI. 
Examining responses of developing countries (excluding for this purpose G20, 
OECD and Early Adopters) to an OECD survey indicates that only three developing 
countries are currently sending information automatically, compared to 50 
developed countries. The survey also revealed that 17 developing countries had 

THE SOUTH AFRICAN REVENUE 
SERVICE (SARS), THROUGH 
AUTOMATIC EXCHANGE OF 
INFORMATION (AEOI), BEGAN 
EXCHANGING TAX INFORMATION 
WITH THE REVENUE AUTHORITIES 
OF OVER 50 JURISDICTIONS IN 
SEPTEMBER 2017. THIS NUMBER 
HAS INCREASED TO OVER 100 IN 
SEPTEMBER 2018 AND IS SET TO 
GROW FURTHER IN THE COMING 
YEARS. THE BENEFITS ASSOCIATED 
WITH ADOPTING AEOI MUST 
BE INVESTIGATED FURTHER TO 
UNDERSTAND ITS GROWTH IN 
ADOPTION OVER THE LAST FEW 
YEARS

The Organisation for Economic Co-
operation and Development’s (OECD) 
Global Forum on transparency and 
exchange of information for tax purposes 
published a report titled ‘Automatic 
exchange of information: a roadmap for 
developing country participation – final 
report to the G20 Development Working 
Group’. The following extracts from this 
report highlight the potential benefits that 
can be derived by developing countries that 
choose to implement AEOI. 

POTENTIAL BENEFITS OF 
IMPLEMENTATION
Detection of tax evasion and offshore 
wealth 
Detection of tax evasion is critical for 
developing countries. US$8,5 trillion of 
household assets are held abroad. In 2012, 
more than 25% of all Latin American and 
almost 33% of all Middle Eastern and 
African household wealth was held abroad, 
compared to the worldwide average of 6%. 
Estimates of tax revenue and illicit financial 
flows lost by developing countries generally 
range in the hundreds of billions of US 
dollars per year, exceeding the amount of 
official development assistance. 
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received information automatically, 
although in general they considered 
it to be less useful as compared to 
developed countries, largely on account 
of limited capacity to match and use the 
information received. 

The World Bank Group reported on the 
key challenges faced by developing 
countries in implementing AEOI: the 
urgency of other basic domestic reforms; 
the high costs of information technology 
infrastructure; human resources needs 
for analysing and using received data 
efficiently; difficulty of making legislative 
changes; and limited awareness of 
exchange of information practices 
(especially among low-income countries, 
many of which are not Global Forum 
members and have not yet committed to 
or been assisted in meeting the Standard 
on EOI on request). 

The Tax Justice Network (TJN) is an 
independent advocacy group consisting 
of a coalition of international researchers 
and activists with a shared concern 
about tax avoidance, tax competition, tax 
evasion, and tax havens. It has a focus 
on offshore financial centres that behave 
as corporate tax havens. 

The TJN conducted a study aimed at 
finding out the views on AEOI from 
developing countries. The survey was 
sent to 37 developing countries on all 
continents, either to the tax authorities 
or to relevant contacts that are or 
were involved in these countries’ tax 
authorities or ministries of finance. 
Responses were received from eight 
jurisdictions: three from Africa, three 
from Latin America and two from 
Asia. The developing countries that 
participated were Argentina, China, 
Costa Rica, Honduras, Liberia, Morocco, 
Pakistan and Uganda. It seems many 
developing countries are aware of and 
interested in AEOI, acknowledge its 
potential benefits, and express clear 
preferences for its design and capacity-
building needs. 

VIEWS OF OTHER DEVELOPING 
COUNTRIES
The following survey questions taken 
from the study highlight the views 
of other developing countries on the 
implementation of AEOI.

Arguments in favour of implementing AEOI 
46% of respondents believed that AEOI would deter taxpayers from future non-
compliance; 34% indicated that this would assist in the collection of tax revenues 
as tax evasion would become more difficult; and 10% suggested that it would 
help against corruption and 10% felt that not being part of the AEOI would place 
additional pressure on their respective governments to comply and adopt the AEOI 
Standard. 

Arguments against implementing AEOI 
A lack of capacity seems to be the key matter that could prevent developing 
countries from usefully implementing AEOI. These are exemplified by the top 
three priorities: limited resources to analyse information (28%), followed by limited 
resources to send information (27%) and the lack of IT technology or electronic 
records (26%). Difficulties in providing information to other countries was a relevant 
argument, suggesting that non-reciprocity provisions would help reduce the barriers 
to developing countries’ participation in AEOI. The fourth argument was that ‘other 
countries not joining affect a jurisdiction’s competitive advantage’ (12%), indicating 
the virulent logic of ‘tax wars,’ otherwise known as harmful tax competition. The 
last option that ‘costs will be greater than benefits’ (7%) was only chosen by a few 
jurisdictions. This suggests that most countries are convinced that AEOI’s benefits 
are greater than its costs. The sceptics show that there is a need for more and better 
studies, including quantitative estimates about the potential revenue and investment 
benefits. 

The findings in the independent report released by TJN therefore validate the key 
perceived benefits and challenges of AEOI implementation in developing jurisdictions 
as highlighted by the OECD. 

SOUTH AFRICA AND AEOI
One can only assume that National Treasury, together with SARS, perceived similar 
benefits when making the decision to sign on as early adopters to AEOI. In addition, 
the dire need to increase revenue collection through taxes to effectively manage 
South Africa’s national debt means tax information sharing agreements exposing 
tax evaders are a top priority. A critical success factor on this initiative is heavily 
reliant on the quality of information provided by other jurisdictions and subsequently 
the relevant legal action that will be taken against those people who are identified 
as non-complaint through information-sharing. For now, we wait for SARS to make 
available the results of the information-sharing with other jurisdictions. The release 
of this information will hopefully indicate the success of South Africa adopting AEOI 
thereby positively contributing to the fiscus and to a somewhat lesser extent justify 
the significant amounts of money that financial institutions in South Africa have 
invested on resourcing, processes enhancements and IT infrastructure required to 
comply with the requirements of AEOI. 

SOURCES
Andres Knobel and Markus Meinzer, Automatic exchange of information: an opportunity for developing 
countries to tackle tax evasion and corruption, Tax Justice Network, June 2014, http://citeseerx.ist.psu.edu/
viewdoc/download?doi=10.1.1.568.218&rep=rep1&type=pdf. 

Organisation for Economic Co-operation and Development, Global Forum on transparency and exchange 
of information for tax purposes, Automatic exchange of information: a roadmap for developing country 
participation – final report to the G20 Development Working Group, https://www.oecd.org/tax/exchange-of-
tax-information/global-forum-AEOI-roadmap-for-developing-countries.pdf.
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THE TAX PRACTITIONER’S  
LIEN FOR OUTSTANDING DEBT

So, does that mean that tax practitioners have no rights to collect what is legally 
due, especially when it comes to electronic documents and services such as 
eFiling?

TAX PRACTITIONERS’ RIGHTS
The collection of debt is a legal issue and the tax practitioner would need 
to follow the remedies available to him/her, for example debtors/creditors 
lien (right of retention) and debt collection. The tax practitioner’s letter of 
engagement and terms and conditions the client agrees to will set the legal 
basis and remedies available to the tax practitioner upon the client’s default to 
pay an outstanding account.

So, if the tax practitioner may not withhold the eFiling profile, what other 
information, client documents, working papers and/or working product may he/
she withhold until due payment is made?

As the 2019 tax year comes to an end 
on 28 February 2019, taxpayers may be 
scouting for a new tax practitioner to do 
their tax affairs in future. However, the cost 
of being tax compliant may result in fee 
disputes, especially if there are unforeseen 
costs for the tax practitioner like queuing 
for four hours or resubmitting volumes 
of documents. Furthermore, the current 
economic downturn has resulted in late 
and non-payments rising substantially. Late 
payments to SMEs are at an all-time high1 
and debt defaults applying to 45% of the 25 
million active credit consumers.2 

Tax practitioners are not exempt from 
this challenge and it is not always easy to 
address it.

WITHHOLDING OF TAXPAYER 
PROFILES FOR DEBT
With the advent of SARS eFiling with 
taxpayer and tax practitioner profiles, one of 
the practices used by some tax practitioners 
to ensure payment for their services was 
to withhold filing of online returns and the 
actual taxpayer profile until payment was 
made. Taxpayers are after all a lot warier of 
SARS debt enforcement than of normal debt 
collectors.

This practice was quickly frowned upon 
by SARS, which subsequently introduced 
functionality for taxpayers to remove tax 
practitioners.3 SARS also issued clarification 
in the 2015 Tax Practitioner Connect4 
confirming that this practice is not allowed 
and may also constitute a criminal offence.

SAICA has taken a similar view that such 
actions constitute minimum unprofessional 
conduct as it obstructs the taxpayer from 
complying with the law and SAICA has in 
fact have issued sanction against a member 
for such unprofessional conduct.

TAX PRACTITIONERS ARE REQUIRED 
BY LAW TO PROVIDE THEIR CLIENTS 
WITH ACCESS TO THEIR OWN 
INDIVIDUAL EFILING PROFILES, AND 
REFUSING TO DO SO WILL NOT ONLY 
HAVE ETHICAL CONSEQUENCES BUT 
ALSO LEGAL CONSEQUENCES
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the factors to be considered to override a lien would be where a professional is 
guilty of grave professional misconduct.

Where a tax practitioner wishes to exercise his/her contractual lien, such 
specific remedy needs to be incorporated into the letter of engagement and 
terms and conditions as a remedy. 

CONCLUSION
Tax practitioners cannot refuse to transfer a client’s tax profile (that is, eFiling). 
Despite the difficult economic times and measures to collect outstanding 
debt, such action will not only have ethical consequences but also legal 
consequences. Tax practitioners are required by law to provide their clients with 
access to their own individual eFiling profiles. 

However, tax practitioners can collect outstanding debt through the legal 
system or exercise their contractual lien as provided for in the letter of 
engagement over all work products and even taxpayer documents. The legality 
of such enforceable rights may therefore not be in question, but whether it is 
professional and ethical may be disputed by others.

NOTES
1  https://www.timeslive.co.za/sebenza-live/features/2018-04-27-late-payments-to-smes-at-an-all-

time-high/. 

2  https://businesstech.co.za/news/business/267201/this-graph-shows-a-concerning-rise-in-debt-
default-in-south-africa-as-people-buckle-under-tough-economy/. 

3  See process for removal as explained by TaxTim, https://www.taxtim.com/za/tax-guides/how-to-
get-back-control-of-your-sars-efiling-profile.

4  http://www.sars.gov.za/ClientSegments/Businesses/Pages/Tax-Practitioners-Connect-Issue-2.aspx. 

5  Botha NO v EM Mchunu & Co 1992 (4) SA 740 (N) held (and cited with approval in Free State 
Agriculture & Eco Tourism Development v Mthembu and Mohamed 2002 (5) SA 343(O)). 

6  https://www.irba.co.za/upload/Revised%20Guide%20for%20RAs-Access%20to%20Working%20
Papers%20final%20for%20issue.pdf. 

7  The Law Society of Cape of Good Hope v A Dippenaar (2006) JOL 18551 (C). 

In this regard we refer to a contractual lien. 
A contractual lien secures the creditor’s 
contractual claim against a debtor through 
the retention of documents in the position 
of the creditor until such time that payment 
is received. 

In Botha NO v EM Mchunu & Co5 the High 
Court held in relation to similar professional 
legal services that: 

The test as I see it should simply 
be that if the attorney is entitled to 
charge his client a fee in respect of a 
document in his possession then he 
should be entitled to exercise a lien 
over it because then it is recognised 
that he expended work and labour 
on it. On that basis documents in his 
possession which were irrelevant to 
his mandate even though he claims 
to have expended time and labour on 
them cannot be retained.

Given the above principle, a tax 
practitioner’s contractual lien would 
attach to the working papers formulated 
in support of the tax practitioner’s opinion 
or conclusion, as well as to the working 
product. It also seems that the tax 
practitioner’s contractual lien extends to 
the client’s original documents, as long as 
the tax practitioner reviewed such client 
documents for the purpose of carrying 
out his/her mandate and provided that 
such client documentation is important to 
execute the mandate.   

The IRBA’s Revised Guide for Registered 
Auditors: Access to Working Papers6 
refers to an auditor’s report on the financial 
statements as the working product. For tax 
purposes, a working product will then entail 
for example a completed tax return, tax 
opinion, letter of objection, etc. The IRBA 
Revised Guide also provides a definition 
as to what constitutes working papers 
for audit purposes. Tax practitioners may 
apply similar principles to determine what 
constitutes tax working papers, while 
applying their professional judgement.

Even though a tax practitioner may have 
a contractual lien over more than those 
documents that the tax practitioner actually 
prepared, the Court still has the discretion 
to order delivery thereof to the taxpayer 
upon the provision of adequate security. In 
The Law Society of Cape of Good Hope v 
A Dippenaar 7 the Court noted that one of 
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WHEN WE LEAD TO DEVELOP
A NATION, 
WE LEAD WITH PURPOSE.
#aprofessionofnationalvalue

At SAICA, we believe that prosperity goes beyond the bottom line. We are committed to the development 

of great South African leaders, with integrity and a responsibility towards the growth of our nation. Through 

the Thuthuka Bursary Fund we have produced over 1 020 black qualifi ed CAs(SA), with an additional 

1 900 in the pipeline. As SAICA, we strive to develop multiskilled sector and industry experts who add value 

through intrinsic understanding and experience across multiple business and technology platforms to 

form holistic partnership that advance their skills and our nation. SAICA sees each and every member as 

a future leader who will lead South Africa into a future of prosperity and abundance.

To learn more about how SAICA partners for purpose-driven growth, visit www.saica.co.za today.




